
 

UNITED STATES BANKRUPTCY COURT  

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 

        

IN RE:      ) 

      )  Bankruptcy No. 11-6938 (MDF) 

THE CITY OF HARRISBURG, PA,   )  

      )  Chapter 9 

 Debtor.   )  

      )  Related to Doc. Nos. 1 and 42 

 

 

OBJECTION OF  THE CITY OF HARRISBURG  THROUGH ITS MAYOR TO THE 

CHAPTER 9 PETITION FILED BY CITY COUNCIL  

 

 

 The City of Harrisburg (“City”), through its Mayor, the Honorable Linda D. Thompson, 

by and through its counsel, Tucker Arensberg, P.C., hereby files this Objection
1
, pursuant to the 

Court’s Order entered on October 19, 2011, at Document Number 42, to the Voluntary Petition 

for Relief under Chapter 9 of the United State Bankruptcy Code, purportedly filed on behalf of 

the City of Harrisburg, by four of the members of the City Council of Harrisburg, and in support 

thereof states: 

 1. Simultaneously with the filing of the Objection, the City has filed the Affida vit of 

the City’s Acting Solicitor, Jason Hess, Esquire, which contains the following Exhibits: 

a. Exhibit “1” - Memorandum by Jason Hess of September 28, 

2011, to the City Council; 

 

b. Exhibit “2” - Letter dated October 11, 2011, from Mark D. 

Schwartz, Esquire, to Council Person Susan Wilson; 

 

c. Exhibit “3” - City Council’s Resolution of October 11, 2011, 

upon which Petitioners rely to file the Chapter 9 Bankruptcy 

Petition (“Petition”) (Document 1); 

 

                                                
1
 As provided for in the Court’s Order at Docket 42, the City reserves the right to make further 

objections to the propriety of the Petition under Sections 109(c)(1),(3), (4) and (5) if necessary or 

appropriate. 
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d. Exhibit “4” - The pertinent portions of the Harrisburg Code; 

and 

 

e. Exhibit “5” - City Council’s Resolution 31-2010, “Rules of 

Council”. 

 

 2. Simultaneously with the filing of this Objection Of The City Of Harrisburg 

Through Its Mayor To The Chapter 9 Petition Filed By City Council, the City of Harrisburg, 

through its Mayor, the Honorable Linda D. Thompson (the “Mayor”), has filed a Brief In 

Support Of The Objection Of The City Of Harrisburg Through Its Mayor To The Chapter 9 

Petition Filed By City Council, which Brief is incorporated herein by reference as though fully 

set forth at length. 

3. The City is a Third Class City that has adopted the Mayor Council Plan A (also 

referred to as “Strong Mayor-Council” form of government, See City of Erie v. Cappabianca, 

879 A. 2d 823, 829 (Pa.Cmwlth. 2004)), under the Optional Charter Provisions of the Optional 

Third Class City Charter Law (“Plan A”). 

4. As a Third Class City that has adopted Plan A, the Mayor is the governing 

municipal officer and the City's executive power is vested solely in the Mayor.  53 P.S. § 41411; 

The Honorable Stephen R. Reed and Fred Clark v. The Harrisburg City Council et al., 606 Pa. 

117, 995 A.2d 1137  (Pa. 2010). 

5. The executive power of the City shall be exercised by the Mayor. 53 P.S. § 

41411. Section 412 of the Charter goes on to say “the Mayor shall enforce the charter and 

ordinances of the City and all general laws applicable thereto.” 53 P.S. § 41412.   

6. In contrast, the Council is limited to the exercise of legislative powers – i.e., 

enacting legislation to be carried out by the Mayor and the executive departments of the City. 

See, 53 P.S. § 41407.   
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7. On October 11, 2011, four members of the City Council of Harrisburg (“City 

Council”) purported to authorize the filing of a Voluntary Petition for relief under Chapter 9 of 

the United States Bankruptcy Code on behalf of the City. 

8. The authority to file a bankruptcy petition must derive from state law.  Price v. 

Gurney, 324 U.S. 100, 106-7, 65 S.Ct. 513, 89 L.Ed. 776 (1945); Keenihan v. Heritage Press, 

Inc., 19 F.3d 1255, 1258 (8
th

 Cir. 1994); In re American Globus Corp. , 195 B.R. 263 (Bankr. 

S.D.N.Y. 1996).  Those purporting to act on behalf of an entity in regard to a bankruptcy petition 

must demonstrate to the bankruptcy court their authority to do so.  Price, supra. 

9. To be eligible for relief under Chapter 9 of the Bankruptcy Code, an entity must 

be a municipality which, among other things, “is specifically authorized, in its capacity as a 

municipality or by name, to be a debtor under such chapter by State law, or by a governmental 

officer or organization empowered by State law to authorize such entity to be a debtor under 

such chapter…” 11 U.S.C. §109(c)(2). 

 10. City Council and Attorney Mark D. Schwartz (“Schwartz”) bear the burden of 

proving eligibility for this Chapter 9 proceeding because the petitioner bears the burden of 

demonstrating that it has met all of the requirments of Section 109(c).  In re New York City Off-

Track Betting Corp., 427 B.R. 256, 264 (Bankr. S.D.N.Y. 2010), citing In re Valley Health Sys., 

383 B.R. 156, 161 (Bankr. C.D. Cal. 2008). Also  see, In re County of Orange, 183 B.R. 594, 599 

(Bankr. C.D. Cal. 1995) (citing In re City of Bridgeport, 129 B.R. 332, 339 (Bankr. D. Conn. 

1991), and In re Alleghany -Highlands Econ. Dev. Auth. , 270 B.R. 647, 649 (Bankr. W.D. Va. 

2001) (The burden of proving eligibility to file under section 109(c) is on the party filing the 

petition). 

Case 1:11-bk-06938-MDF    Doc 86    Filed 10/28/11    Entered 10/28/11 19:29:26    Desc
 Main Document      Page 3 of 7



4 

 

11. To qualify for Chapter 9 protection, the debtor must affirmatively establish it 

meets each of the requirements of 11 U.S.C. § 109(c).  See, In re Sullivan County Reg'l Refuse 

Disposal Dist., 165 B.R. 60, 72-73 (Bankr. D.N.H. 1994).  Where the petitioner fails to satisfy 

any of the requirements under Section 109(c) the Court must dismiss the Petition.  In re Boise 

County, 2011 Bankr. LEXIS 3346 (Bankr. D. Idaho Sept. 2, 2011), citing Int'l Ass'n of 

Firefighters, Local 1186 v. City of Vallejo (In re City of Vallejo), 408 B.R. 280, 289 (9th Cir. 

BAP 2009).  

12. The City Council Members purporting to file the Petition and the Petition itself do 

not meet the burden required and the Petition should be dismissed for failure to comply with 11 

U.S.C. § 109(c)(2) because: 

  a. The Resolution of October 11, 2011 has no force of law; 

  b. The Resolution of October 11 2011 was not properly signed or enforced 

by the appropriate City official, i.e. the Mayor; 

  c. There was no authority granted to any person to file a bankruptcy petition 

on behalf of the City; and 

  d. The Resolution of October 11 2011 was not properly approved by the A cting 

Solicitor. 

 13. Because no valid Ordinance pertaining to “the corporate affairs of the City” has 

been passed, no authorization to file a bankruptcy petition has been granted. 

14. Because the actions of City Council violated applicable State lawand the 

Harrisburg Code, the City Council lacked authority to file a Chapter the Petition. 

15. Because the Petition was thus not filed by the governmental officer or 

organization empowered by State law to file the petition, it is the Mayor's right and obligation to 
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see that City Council's action is nullified and that the unauthorized filing of the Petition 

purportedly on behalf of the City is dismissed. 

WHEREFORE, it is respectfully requested that this Court dismiss the improperly filed 

Voluntary Petition for Relief under Chapter 9 on the grounds that no authority existed to file the 

Petition and the Petition was not filed by the governmental officer empowered by law to do so. 

RESERVATION OF RIGHTS  
 

 The City of Harrisburg by the Mayor reserves the right to (i) supplement this 

Objection at or prior to the Hearing on the Petition, and (ii) thereafter if the City deems necessary 

or appropriate to address other issues raised by the filing of the Petition by further written or oral 

submissions and/or testimony, if any, including inter alia, objections in addition to the City’s 

objections under ii U.S.C. §109(c)(2). 

Dated: October 28, 2011   Respectfully submitted, 

 

TUCKER ARENSBERG, P.C.  

 

By: /s/ Kenneth W. Lee, Esquire  

Kenneth W. Lee, Esquire  

Christopher E. Fisher, Esquire  

111 North Front Street  

P.O. Box 889  

Harrisburg, PA 17108 -0889  

Telephone: (717) 234-4121  

Facsimile: (717) 232-6802     

Beverly Weiss Manne, Esquire  

Michael A. Shiner, Esquire  

1500 One PPG Place 

Pittsburgh, PA 15222  

Telephone: (412) 566-1212  

Facsimile: (412) 594-5619     

Email:  cfisher@tuckerlaw.com  

 klee@tuckerlaw.com  

 bmanne@tuckerlaw.com  

 mshiner@tuckerlaw.com 

Counsel for City of Harrisburg and Honorable 

Mayor Linda D. Thompson 
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UNITED STATES BANKRUPTCY COURT  

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 

IN RE: 

 : Bankruptcy No. 11-06938 

CITY OF HARRISBURG, PA  : 

 : Chapter 9 

 Debtor. : 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that I served or caused to be served a copy of the foregoing Objection Of 

The City Of Harrisburg Through Its Mayor To The Chapter 9 Petition Filed By City Council 

upon the following via the Court’s ECF System, which service satisfied the requirements of the 

Federal Rules of Civil Procedure: 

D. Alexander Barnes, Esq.  

 

Counsel for Ambac Assurance 

Corporation 

 

John R. Bielski, Esq. 

 

Counsel for the Fraternal Order 

of Police, Capital City Lodge No. 

2 

 

Eric L. Brossman, Esq. 

 

Counsel for Assured Guranty 

Municipal Corp. 

Martin C. Bryce, Jr., Esq. 

 

Counsel for Manufacturers and 

Traders Trust Company and TD Bank, 

National Association 

 

Carol Connor Cohen, Esq. 

 

Counsel for Ambac Assurance 

Corporation 

Neal D. Colton, Esq. 

 

Counsel for the Commonwealth 

of Pennsylvania 

Clayton William Davidson, Esq. 

 

Counsel for County of Dauphin 

 

David L. Dubrow, Esq. 

 

Counsel for Ambac Assurance 

Corporation 

 

Daniel G. Egan, Esq. 

 

Counsel for Syncora Guarantee 

Inc. 
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Neil A. Grover, Esq.  

 

Counsel for Debt Watch Harrisburg 

 

Samuel S. Kohn, Esq. 

 

Counsel for National Public 

Finance Guarantee Corporation 

 

Lawrence A. Larose, Esq.  

 

Counsel for National Public 

Finance Guarantee Corporation 

 

Paige Macdonald-Matthes, Esq. 

 

Counsel for Covanta Harrisburg, Inc. 

 

Margaret M. Manning, Esq. 

 

Counsel for The Harrisburg, 

Authority 

 

Vincent J. Marriott, III, Esq. 

 

Counsel for Manufacturers and 

Traders Trust Company and TD 

Bank, National Association 

 

Stephen A. Miller, Esq.  

 

Counsel for the Commonwealth of 

Pennsylvania 

 

Kathryn Evans Perkins, Esq. 

 

Counsel for Syncora Guarantee 

Inc. 

Jordana L. Renert, Esq. 

 

Counsel for Ambac Assurance 

Corporation 

 

Mark D. Schwartz, Esq. 

 

Counsel for the City of Harrisburg 

(Debtor) 

George b. South, III, Esq. 

 

Counsel for Syncora Guarantee 

Inc. 

 

Matthew G. Summers, Esq. 

 

Counsel for Manufacturers and 

Traders Trust Company and TD 

Bank, National Association 

 

Gregory Lee Taddonio, Esq. 

 

Counsel for National Public Finance 

Guarantee Corporation 

 

Patrick Joseph Troy, Esq. 

 

Counsel for Syncora Guarantee 

Inc. 

 

Sarah L. Trum, Esq. 

 

Counsel for National Public 

Finance Guarantee Corporation 

 

Jeffrey G. Weil, Esq. 

 

Counsel for Commonwealth of 

Pennsylvania 

 

Matthew A. White, Esq.  

 

Counsel for Manufacturers and 

Traders Trust Company and TD 

Bank, National Association 

 

Alaine S. Williams, Esq.  

 

Counsel for American Federation 

of State, County and Municipal 

Employees, District Council 90, 

AFL-CIO 

 

Steven M. Williams, Esq. 

 

Counsel for Herre Bros, Inc., and 

Joseph Stong, Inc., d/b/a Stong Fire 

Protection 

 

    

 

 

 

       /s/ Christopher E. Fisher   

 Christopher E. Fisher 
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