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IN THE COURT OF COMMON PLEAS PROTHINITARY

OF DAUPHIN COUNTY, PENNSYLVANIA

TD BANK, NATIONAL ASSOCIATION, - DAUFHIN COUNTY
MANUFACTURERS AND TRADERS =NRA
TRUST COMPANY and ASSURED
GUARANTY MUNICIPAL CORP., .

Plaintiffs : CIVIL ACTION

V. : NO. 2010-CV-11737

THE HARRISBURG AUTHORITY,
THE CITY OF HARRISBURG,
PENNSYLVANIA, and PAUL P.
WAMBACH, TREASURER OF THE
CITY OF HARRISBURG,

Defendants

PETITION TO INTERVENE OF LOCAL UNION NO. 428,
INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS
THROUGH ITS TRUSTEE AD LITEM, ERIC JENKINS

2

AND NOW, comes Local Union No. 428, International Association of Fire Fighters,
through its trustee ad litem, Eric Jenkins (“Local 428" or “Union™), by and through undersigned
counsel, and presents this Petition to Intervene in the above-captioned matter, and in support
thereof, represents as follows:

THE CITY’S CONTRACTUAL OBLIGATION FOR THE PAYMENT OF
WAGES TO BARGAINING UNIT MEMBERS

l. Local 428 is, pursuant to the provisions of “Act No. 1117, 43 P.S. §§217.1-
217.10, the exclusive collective bargaining representative of employees who ate employed by the

Fire Department of Defendant City of Harrisburg (*City™).

2, As such, the Union and the City are signatory to a currently-effective collective -

bargaining agreement providing for the wages, hours and other terms and conditions of
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employment of members of the bargaining unit. (A true and correct copy of the collective

bargaining agreement is attached hereto as Exhibit «1”). '

3. The work schedule as established by the aforesaid collective bargaining
agreement results in a 42 hour work-week for bargaining unit members. Pursuant to the
provisions of Article 5 of the collective bargaining agreement, bargaining unif members are
compensated at a negotiated hourly rate for all work performed. (See, Exhibits C through F of

Petitioner’s Exhibit 1).

4. The bargained-for wages under the collective bargaining agreement are covered

by the minimum wage provisions of the federal Fair Labor Standards Act of 1938 (“FLSA™).?

PLAINTIFFS’ MOTION FOR AN ORDER OF MANDAMUS WHICH, IF
GRANTED, WILL RESULT IN THE CITY’S FAILURE TO PAY TIMELY
WAGES TO BARGAINING UNIT MEMBERS

A Obligations of The Harrisburg Authority and the City of Harrisburg

5. Following the filing of a Complaint on September 13, 2010, Plaintiffs TD Bank,
National Association (“TD”), Manufacturers and Traders Trust Company (“M&T™), and Assured
Guaranty Municipal Corp. (“Assured”™), moved the Court for an order of mandamus pursuant to
sections 8261 and 8283 of the Local Government Unit Debt Act, 53 Pa.C.S.A § 8001 ef seq.
(“The Debt Act™), and for equitable relief relating to the alleged failure of the City to budget for

and pay amounts due under guarantees given by the City relating to debt service and periodic

! The parties’ collective bargaining agreement on its face bears an effective term of January 1, 2002 10

December 31, 2005. The agreement has since been extended by reason of an Act 11} award and subsequent
agreement. Al of the language relevant to this case remains unchanged.

2 Section 6, 29 U.S.C. § 206(a).



payments relating to the Harrisburg Resource Recovery Facility (“RRF™). (Plaintiffs’ Motion for

an Order of Mandamus at 2).

6. Plaintiffs allege that Defendant Harrisburg Authority (“Authority”) has entered
into a series of bonds and note transactions (“Bonds and Notes”) relating to its purchase of the

RRF from the City, in the aggregate amount of approximately $717,925,000. (Complaint, 7).

7. The Authority also entered into an ISDA master agreement, including its
schedules and confirmations, related to certain of the bonds. (Collectively referred to as the

*Swap Documents™). (Complaint, ¥8).

8. Pursuant to the trust indentures entered by the Authority in connection with the
issuance of the aforementioned Bonds and Notes, the Authority is obligated to pay principal,
interest and other obligations, and to replenish debt service reserves on each of the bonds and

notes in accordance with a specific schedule. (Complaint, 49).

9. The Authority is also required to make periodic payments under the Swap

Documents. ({d.)

10. Plaintiffs TD, M&T and Assured are Indenture Trustees and Statutory Trustees
for holders of the Bonds and Notes issued by the Authority and governed by the trust indentures.

(Plaintiffs’ Motion for an Order of Mandamus, 93).

1. Pursuant to a series of guaranty agreements (“Guarantee Agreements”), the City
has guaranteed payment of the principal and interest on the Authority’s Bonds and Notes and

payment of the Authority’s periodic payments under the Swap Documents. (fd. at §23).



12 According to the Guarantee Agreements, the City is obligated to include in its

annual budget and to appropriate funds to make payment on any amounts outstanding on the

Bonds and Notes. (Complaint, §416,17).

13. Under the Guarantee Agreements, the City is also required to budget from its
general revenues for periodic payments to relieve its obligations under the Swap Documents.

(Plaintiffs’ Motion for an Order of Mandamus, §29).

14, By entering into the Guarantee Agreements, the City has acknowledged that the

enforceability of the performance of its obligations is governed by The Debt Act. (/d. at y31).

15. Plaintiffs allege that the Authority has failed, and will continue to fail to, make
payments due on the Notes and Bonds, and periodic payments due under the Swap Documents.
The total amount of principal and interest owed at the time of the filing of the Complaint was in

excess of $25,000,000. (/d. at 21(a)-(aa)).

16. The Authority has additionally failed to maintain the required debt service
replenishments under the Bonds and Notes which, to date, exceeds $16.49 million. (/4. at

121(bb)).

17. In connection therewith, the City has failed to make all or a portion of the
payments that should have been made by the Authority as required by the Guarantee
Agreements, nor has the City included in its budget or appropriated the funds for payment of

these obligations. (/d. at 34, 35).

B. Plaintiffs’ Request for an Order of Mandamus Under The Debt Relief Act

18. On November 9, 2010, Plaintiffs filed a Motion for an Order of Mandamus and

for Equitable Relief pursuant to Sections 8261 and 8283 of The Debt Act.



9. Section 8261 of The Debt Act provides that if a local government unit fails or
refuses to make an adequate provision in its budget for sums payable on bonds or notes, then,
upon the filing of suit by the holder of the guaranty, a court of common pleas shall, after hearing
“...and upon a finding of such failure or neglect, by order of mandamus require the treasurer of
the local government unit to pay...for each series of bonds or notes then outstanding, or for each
guaranty...the first tax moneys or other available revenues or moneys thereafter received by
the treasurer, equally and ratably for each series for which provision has not been made in

proportion to...the amounts due on the guarantees...” 53 Pa.C.S.A. § 8261 (emphasis supplied).

20.  Similarly, § 8283(a) of The Debt Relief Act holds that if a court of common pleas
finds a failure or refusal by a local government unit to budget for any fiscal year a periodic
scheduled payment due in that year payable from the general revenues of the local government,
“the court may, by order of mandamus require the treasurer of the local government unit to pay
to the other party out of the first tax money or other available revenue or money thereafter
received in the fiscal year by the treasurer the periodic scheduled payments due pursuant to the
provisions of the qualified interest rate management agreement.” 53 Pa.C.S.A. § 3283(a)

(emphasis supplied).

21. Plaintiffs therefore seek an order of mandamus requiring the City Treasurer’ to
pay out of “the first tax moneys or other revenues or moneys thereafter received by the City™” all
amounts currently due under the Guarantee Agreements and the Swap Documents — an amount

in excess of $41,000,000.

22. The money used by the City to fulfill its contractual obligation to pay bi-weekly

wages to Local 428 members is generated by tax money collected by the City.



23.  Independent of ongoing generation of tax revenue, the City does not currently

possess adequate reserves to meet its payroll needs and fulfill its contractual obligations to Local

428.

24. Thus, the Fire Fighters who compise the membership of Local 428 are paid wages

through tax revenue generated by the City as it is collected.

25. If the requested Order of Mandamus were to be issued, the first tax moneys
received by the City would be diverted to Plaintiffs until such time that the Guarantee

Agreements are satisfied.

26. As the Authority’s default on the Bonds and Notes and Swap Documents
constitute an amount in excess of $40,000,000, the City, pursuant to an Order of Mandamus,

would be unable to pay even a single salary until such time that the debt obligation is paid in full.

27. The City’s tax revenue is nothing less than miniscule when considered in light of
the momentous default amount in question, which continues to increase with the passage of time.
Consequently, if an Order of Mandamus were in place, the City will not be in a position o retain
any lax revenue or other income for the purpose of providing services to the citizens of
Harrisburg, and for purposes of this Petition specifically, to pay employees of the Fire
Department in a timety manner for the labor and services that they render to the citizens of the

City of Harrisburg,.

28. Pursuant to the provisions of Act 111, firefighters are prohibited from striking.
Thus, they would be forced to perform their essential functions for the benefit of the City and its

citizens for frce.

Individually named defendant Paul P. Wambach.



UNDER THE SPREMACY CLAUSE, SECTIONS 8261 AND 8283 OF THE
DEBT ACT ARE PREEEMPTED BY THE MINIMUM WAGE
PROVISIONS OF THE FLSA

29.  All Local 428 bargaining unit members employed by the Harrisburg Fire

Department are classified as covered, non-exempt workers under §203(y) of the FLSA.

30. Pursuant to Section 6 of the FLSA, all covered, non-exempt employees are
guaranteed a minimum wage at a rate established by the Wage and Hour division of the U.S.

Department of Labor.

31 Section 6 of the FLSA mandates that wages be paid in a timely manner. Council

13, Am. Fed. State, County & Mun. Employees v. Rendell, 604 Pa. 352, 986 A.2d 63 (2009).

32, Sections 8261 and 8283 of The Debt Act effectively prohibit the use of any tax
revenue by the City toward the payment of wages, including the payment of wages to fire

fighters.

33. It is impossible to comply with both Section 6 of the FI.SA and Sections 8261 and

8283 of The Debt Act.

34. The terms of Section 6 of the FLSA and Sections 8261 and 8283 could not

possible be met if an Order of Mandamus is issued by this Court.
35. In instances of such a conflict, the Supremacy Clause must prevail. Id.

36. Through conflict preemption, Congress’ intent for Section 6 of the FLSA to
preempt state law provisions, such as Sections 8261 and 8283 of The Debt Act, is manifest and

clear.



LOCAL 428 HAS A RIGHT TQ INTERVENE PURSUANT TO RULE 2327

37. Petitioners have brought this petition pursuant to Rule 2327 of the Pennsylvania

Rules of Civil Procedure. Rule 2327 provides:

At any time during the pendency of an action, a person not a party
thereto shall be permitted to intervenc therein, subject to these
rules if

(O the entry of a judgment in such action or the satisfaction of
such judgment will impose any liabitity upon such person to
indemnify in whole or in part the party against whom judgment
may be entered; or

2 such person is so situated as to be adversely affected by 2
distribution or other disposition of property in the custody of the"¥
court or of an officer thereof: or '

3) such person could have joined as an original party in the
action or could have been joined therein; or

(4) the determination of such action may affect any legally
enforceable interest of such person whether or not such person may
be bound by a judgment in the action.

Pa.R.Civ.P. 2327
38. Rule 2329 further provides:

Upon the filing of the petition and after hearing, of which due
notice shall be given to all parties, the court, if the allegations of
the petition have been established and are found to be sufficient,
shall enter an order allowing intervention; but an application for
intervention may be refused, if

(1) the claim or defense of the petitioner is not in subordination
to and in recognition of the propriety of the action; or

.{(2) the interest of the petitioner is already adequately
represented; or

(3) the petitioner has unduly delayed in making application for
intervention or the intervention will unduly delay, embarrass or
prejudice the trial or the adjudication of the rights of the parties.



Pa.R.Civ.P. 2329
39, The Commonwealth Court has noted:

Considering Rules 2327 and 2329 together, the effect of Rule 2329
is that if the petitioner is a person within one of the classes
described in Rule 2327, the allowance of intervention is
mandatory, not discretionary, unless one of the grounds for refusal
under Rule 2329 is present. Equally, if the petitioner does not
show himself to be within one of the four classes described in Rule
2327, intervention must be denied, irrespective of whether any of
the grounds for refusal in Rule 2329 exist.

Larock v. Sugarloaf Twp. Zoning Hearing Bd., 740 A.2d 308, 313 (Pa. Cmwith. 1999).

40. After the entry of an order allowing intervention, the intervenor will have all the
rights of a party to the action. Pa.R.Civ.P. 2330(a). These rights include the ability to file
appeals from the court’s final judgment. 7 Goodrich-Amran 2d §2330(a):1.

41. Local 428 meets the standard for intervention in these proceedings, as
intervention is permitted by Rule 2327(4) if the determination of such action may affect a legally
enforceable interest of the intervenor whether or not such a person may be bound by a judgment
in the action,

42. Local 428 has a legally enforceable interest in its members being paid wages in a
timely manner and in compliance with the FLSA.

43, Under Rule 2327(4), a party has a “legally enforceable interest” when it owns a
“cause of action which will be affected by the action. He must have some right, whether legal or
equitable, which will be affected by the proceedings.” Keener v. Zoning Boafd of Millcreek

Township, 714 A.2d 1120 (Pa. Commw. 1998).
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44.  In the context of this proceeding, there can be no question that the rights of all
[.ocal 428 members will be affected by the relief sought in Plaintiffs’ Complaint and Motion for
an Order of Mandamus.

CONCLUSION

45. For the reasons set forth above, Local Union No. 428, International Association of
Fire Fighters, through its trustee ad fitem, Eric Jenkins, has an absolute right to intervene in these
proceedings in order to protect the legally enforceable rights of its members, Intervention is
authorized by Rule 2327(4) of the Pennsylvania Rules of Civil Procedure. Accordingly, Local
428’s Petition to Intervene should be granted and it should be permitted to assert its rights as a

party-in-interest to these proceedings.

Thomas W. Jegtngst .
Pennsylvania Bdr No. 09890.
Marc L. Gelman, Esq.
Pennsylvania Bar No. 78857
Jennings Sigmond, P.C.
The Penn Mutual Towers
16th Floor

510 Walnut Street
Independence Square
Philadelphia, PA 19106
Attorneys for Petitioner

I



VERIFICATION

Eric Jenkins, President of Local Union No. 428, International Association of Fire
Fighters, Petitioner herein, deposes and says, subject to the penalties of 18 Pa. C.S. § 4904,
relating to unsworn falsification to authorities, that the factual allegations set forth in the

foregoing document are true and correct to the best of my knowledge, information and belief,

12



CERTIFICATE OF SERVICE

I, Marc L. Gelman, hereby certify that a copy of the foregoing document was
served this day upon the persons and in the manner indicated below:

SERVICE BY ELECTRONIC MAIL AND BY REGULAR MAIL:

Paul M. Hummer, Esquire

James S. Gkonos, Esquire

Saul Ewing LLP

1500 Market Street, 38th Floor
Philadelphia, PA 19102
(Attorneys for Assured Guaranty)

Matthew M. Haar, Esquire

Saul Ewing LL.P

2 North Second Street, 7th Floor
Harrisburg, PA 17101
(Attorney for Assured Guaranty)

Matthew A. White, Esquire

Kevin Cunningham, Esquire

Ballard Spahr LLP

1735 Market Street, 51st Floor
Philadelphia, PA 19103

(Attorneys for TD Bank and M&T Bank)

Royce L. Morris, Esquire

Steven E. Grubb, Esquire

Goldberg Katzman, P.C.

320 Market Street, Strawberry Square
P.O. Box 1268

Harrisburg, PA 17108

(Attorneys for the Harrisburg Authority)

Steven Jay Fishman, Esquire

Charles Rees Brown, Esquire

Governor’s Office of General Counsel

Commonwealth of Pennsylvania

Department of Community and Economic Development
400 North Street, Fourth Floor

Harrisburg, PA 17120

13



(Attorneys for the Department of Community and Economic Development)

Eric A. Schaffer, Esquire

George M. Linge, Esquire

Sean P. Delaney, Esquire

Reed Smith, LLP

225 Fifth Avenue

Pittsburgh, PA 15222

(Artorneys for Bank of New York Mellon)

Jason M. Hess, Esquire, Acting City Solicitor

City of Harrisburg

Rev. Dr. Martin Luther King, Jr., City Government Center

10 North Second Street

Suite 402

Harrisburg, PA 17101

(Attorney for the City of Harrisburg and Paul P. Wambach,
Treasurer of the City of Harrisburg)

Charles O. Beckley, II, Esquire

John G. Milakovic, Esquire

Thomas S. Beckley, Esquire

Beckley & Madden

212 North Third Street

P.O. Box 11998

Hatrisburg, PA 17108-1998

(Attorneys for the City of Harrisburg and Paul P. Wambach,
Treasurer of the City of Harrisburg)

A

DATED: April & 2011 ..

Marc L. Gelman
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