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OF HARRISBURG, : )
Defendants : CIVIHL, ACTION - LLAW | \1.7‘,1
: JURY TRIAL DEMANDED

MEMORANDUM OF EAW IN OPPOSITION TO PLAINTIFFS MOTION FOR AN
ORDER OF MANDAMLUS

David Unkovie, the Receiver (or the City of Harvisburg (the “Recciver™), cespectlully
subinits this brief in opposition to Plaintilts 11 Bank, National Association, Manuofacturers and
Traders Trust Compmy, and Assured Guaraniy Municipal Corporation’s Molion tor an Order off
Mandamus undor Scelions 8261 and 8283 of the Loeal Government Unrty Debt Act, 53
Pa.C.5.A. § 8001, ef seq. (the “Trebt Act™), filed in Case No. 2010-CV 11737 (the 737 Action™,
and Plainliffs TD Bank and Natioual Association’s Molion for an Order of Mandamus under
Qections 2261 and 8283 of the Debt Act, filed in Case No, 2010-CV-11738 (ihe “738 Action™).
1 INTROBUCTION

In the summer of 2011, the Cily of (Harrisburg was in the midst of an woprecedented

fimancial crisis. At that time, {he Cotmmonwealth had in place laws - the Municipalities

Financtal Recovery Act, Act of July 10, 1987, P.L. 246 (“Act 477) — designed to deal with erises

The Court’s Decomber 22, 2011 Ordder dirceted the Reeciver to respond to “Plaintilts’ Motien fov an Order
of Mandanos urder Seetions 8261 and 8263 of the Debl Acl”™ As far as ihe Receiver is aware, however, Plamiiits’
original Moticus o Mandamuos Relief in the 727 and 733 Actions request that the Courl issuc an ovder of
mandamus under Scetion 8261 of the Debt Act. Plamtilts® post-hearing bricis in support of thein Motions for
Mandamus ask that the Court issue erders ol mandamus pursuant to Sections 8261 and 8283 of the Debt Aul. As o
result, the Recoiver addresses in this brief Plaintifis’ request for mandwmis wnder Sections #2601 and 8283 of the
Debt Act.

1

Szction §263 of the Debt Act authorizes the appointment of o Lrustee for bondbolders in the event of a local
goyernment's defanlt and fucther authorizes the trustee o petition the coart for an order of mandamus divecling the
focal government it 1o levy taxes in amount sufficient to repay the amawnts owed by the local governmant,
Althougl Plaintilfs do not apponr to have brieted thelr purported entitlement 1o mandamus relief under Scetion
#263, such rolicl would conilicl with and Dusteate the statztory policies and directives of Amended Act <17 lor the
s reasons s discussed herein with regard 1o Scetions 8261 and §283 of the Delbt Act.
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in financiatly distressed cities.  [lowever, the landscape of municipal tinancial recovery law
raddically changed iu the fall of 2011 The General Agsembly passed Senate 8l 1151, 53 PS5 §
17011010, ef seq. CAmended Act 477 or “Act 47 as amended™), which Governor Tom Corbelt
signed into law on October 20, 2011 Amended Act 47 signiticantly changed the stalutory
scheme pertaining o muneipal finaneial recovery in the Ceommonwealth of Pennsylvania -
greatly expanding the Commonwealtl’s avthority and obligation lo intervene in the face of a
municipalily’s fiscal crisss,

Specifically, Amended Act 47 anthorizes the Commonwealth fo declare a fiscal
cmergency and, significantly, for the liest tinwe, obtain ihe appointment of a receiver for the
distressed eity, Amended Act 47 mandates that the appointed recerver develop, submit for cowt
approval, and implement a liscal recovery plan, which must stabilize the distressed city’s budget,
mainlain vital and nocessary nmaicipal services, and address the distressed e1iy’s lawlud financtal
obligations,  Amended Act 47 conteraplates thal the appointed teeciver will he atforded &
meaningiul opportunity 1o understand all of the distreszed eity’s revenues and eblipaiions, listen
to all interested parties including creditors, and atiempt o forge a leasible recovery plan thal
addresses all fiseal problems while at the same time maintaining eritical municipal services for
the citizens that cannot and should not be acplected. 1t is pursuant o this Awnended Act 47 that
the Recciver, Mr. David Unkovic, was appointed by the Commonwealth Court of Penusylvania
on Decembaer 2, 2011,

Singe his appointment, the Recctver has worked diligenily to nnderstand all of the Ciry’s
potential sources of revemie and all of the City’s obligations in an attempt to define the City’s
financial issues and address them in the orderly fashion dictated by Amended Act 47. In

compliance with his mandate, the Recciver is in the process of tashioning a fiscal recovery plan,
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which. by order of the Commonwealih Conrt of Penusylvanlz, s o be filed with the
Commonwealth Court on Febraary 6, 2012, As required by Amended Act 47, the Receiver’s
recovery plan has thrce objectives: (1) take the necossaty steps to achieve a structueally feasible,
balanced s sustainable budget lor 2012 through 2016 whereby the City’s opurating cevenues
are suificiont to meet the Cily’s required expenses, (7) maintain vital public services, such as
police, fire and other vital cmersency services, and (3) address the City’s debts, including most
notably, but nat lmited to, the indebtedness owed by the City as guarantor of bond indebtedness
that provided fwiding related to the Harrisbury, Resource Recovery Facility (“RRF™), also known
as the Harrisbury incineralor.” With regard o the City”s debt obligations relating to the RRY, the
Receiver’s tecovery plan will seek to provide o basis on which the Recciver can sl lease or
otherwise monetive the RRE assel and other assels of the City and the {larrisburg Authonty, and
ersure that any shortlall between value realized from monetization and the RRE debt obligations
{herein somctimes referred (o as “Stravded RRE Indeblodness”) is farly addiessed i a manner
that avoids exacerbating the City’s aleeady dilfienli sumctura] budgetary problems,
(ofortunalely, while the Recciver has heen attempling fo forge a recovery plan, the
Plaindifly in these cases, who are ereditors with vesaed 1o the RRE bond indebtedness, have
prezsed abead in theiv quest for cortain mandamus celiel that, if granted, would inumediately
terminaie the Recelver’s ahility Lo exceute his Awended Act 47 mandate.  Specifically, while

Amended Act 47 charges the Receiver with the development and execution ol a recovery plan

that addresses the City’s structural delicit, ensures the conlinued provision of vital snd necessary

: Tle RRE pojoct is well known b the national (inancial press lor the size of the indebtedness relative to the
value of the project. The RRF project ad its bond {inaseing is the subject of a reeently-publicized forensic audii
commiszioned by the Harisburg Anthocily that raises significant issues about project’s andenwriting, the selection
of the construction contractor, and the supervision of the improvements Tor which public funds were raised.

4.
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services, and addresses the City’s lawful financial obligations,” Plaintifts” motion for an order of
mandamus requests that this Courl direet the Treasurer of the City to “pay out of the first lax
moneys or other revenues received by the City amounts currently due under the |City's bond
puatanlees celating to the RRE] and to set aside the amounts required o be budgcted for the
cureent aud next fiscal year under the [City™s bond guarantees].” {I'1s.” Mot, for Mandamus 14).
The Reecciver understands that Plaintiffs’ demand for [irst dollar tax relict; if granied, would
result in the immediale appropriation of 710% of the City's amaad operating budgel. 11 s obyious
that this would feave nsulficient funds for the City™s provision of® vital and tundumental
municipal services, which Amended Act 47 requires the Receiver lo maintain In any reeovery
plan. I addition, this velicf would render Tutile any effort by the Receiver to devise a recovery
plan that attempts {0 address the City’s stuctural budget deficit problems, and would frustrade
the Amended Act 47 mandaie thal the Recciver’s recovery plan addrcss any Stranded  RRE
Tndebiedness in a manner that does not exucerbale the Cily's already diliiondt stinctural
budectary problems,

(1 sut, Plaintiifs® requested reliel not only contravenes okl obstructs the responsibilitics
of the Recelver, but also cinasculates and {rustrates the entire staiutory scheme of Amended Act
47 receully enacted by the Geueral Asseribly. I the provisions ol Amended Act 47 anthorizing
the appoiniment ol a receiver ate to have any meaning at all, they must be construed to alford the
Receiver a meaninglul oppertunity to carry oul the mandate in Amended Act 47 and must prevail

over the provisions of the Debl Act on which Plaintitfs predicate their request lor mandamus

The statute defines “vital and necessary service™ as “[blasic and fundamental iunicipal services, including
any of the following: (1) Police and fire services(;] (23 Ambulince and rescue services[;] (3) Waler supply and
disteibutionf;] {4) Wastewaler services[;] {5) Refuse cellection und disposalli] (6) Snow vemovalls| (7) Payroll and
pension obligations[; and| (8) Fuliiliment of payment of debt obligations ov any other (ingneial abligalions.” 53 9.5,
§ 11701601, “Debl obligations”™ are defined as “[alny obligation to pay woney, including amounts owed Tor
paymenis relating to Jease tental debi, debt service, bonds, notes, guarantees for bonds ar notes, irust indentures,
contracts or other agreerents,” /d.
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relict, The Reeeiver therefore respectlully requests that this Honorable Cowrt deny Plaintitts’
cequest for mandanus welief, In the aliernative, the Reeciver respectlolly requests that this Court
stay this case until sueh tinke as the Reeeiver has completed his duties nndor Amended Act 47,
afler which the Court may wish to cousider PlaintifTs” request for mandanmus reliel

1. FACTUAL AND PROCEDURAL BACKGROUND

Plaintifls in the 737 Action, who are indenture and statutory trustees for certain holders
of inunicipal bonds issued by Detendant the Harrisburg Authorily and guaranteed by the City of
arrisburg, liled their Complaini on September 13, 2010, On November 9, 2010, Plaintills filed
a molion for an order of mandamus pursuant to Scetions 8261 and 8283 of the Debt Act. The
City moved to stay or dismiss Plaiutiffs” motion for mandamus, which the Court denicd om May
16, 2011, Plaintilfs in the 738 Action also liled their Complaini on September 13, 2010, On
December 3, 2010, Plaintifts in the 738 Action filed a motion for an order ol mandainus undey
sections 8261wl 8283 of the Debt Act. The City moved o stay or dismiss the mandamus
proceeding:, which ihe Coust denied on March (4, 2011, The Couri held a joint hearing ou
Maintilfs” mandamus motions in the 737 and 738 Actions on September 22, 2001, Plamiilts
the 737 tiled a post-hearing briel in support of their motion on October 2, 201 1, and Plamtifis in
the 758 Action {iled a post-hearing briet on October 6, 2011,

On October 20, 2011, Governor Corbett signed iuto law 5B 1151, which amended Act
47. SB 1151 dramatically alters the natire and scope of Act 47, adding Chapters 6 and 7 to the
statute, which provides for the invocation of the Commonwealth’s plenary pelice power in the
nature of a Jdeclaration of a fiscal emergency in distressed municipalities subject lo Act 47 und
for the Comnmmonwealitl’s intervention in he fiscal atlairs of a distressed municipality in a

manner wnd degree never belore authorized by the General Assembly. Significantly, Amended
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Act 47 authortizes, for the lirst time ever, the appointment ol a recciver for a timanctally
distressed city under cerlain circumstances.

Tn compliance with the mandate of SB 1151, and in furlherance ol the statutory scheme
intended by the General Assembly, Governor Corbelt determined and formally declared on
Oulober 24, 2011, that a [seal emeraeney oxists in the City of Tarrisburg.,  Governor Corbetl
concurrently  dirceled the Sceretary of The Departimient of Community and  lconowic
Developmenl (“DCED™) to develop a temporary Emergency Action Phan, as preseribed by
Amended Act 47, DCID develaped a temporary Emergency Action Plan and provided it to City
officials Tor innediate implementation.  The temporary Finergency Action Plan is currently
place and will remuin in place according to the provisions of Act 47 as wended undil a Financial
recovery plan developed by the Receiver is approved by the Commonwealih Court ot
Pennsylvami.

Alter the failure of consent agresment negoiiations helween the City and ite ereditors, the
Seerctary of the DUED potitionasd, as wequiced by Amended Act 47, the Commanwealth Courl of
Pennsylvania 1o appoini Mr. Unkovie as the recciver for the City of Harrishure.” Vollowing an
evidentinry hearing on the roquest, the Commonwealth Court issued an Order on December 2,
2011 pranting the Scerclary’s pelition and appointing Mr. Unkovie ag Recciver. Thus, clicctive
December 2, 2011, the Receiver began a two-year lerm of serviee i accordance with the
provisions of Chapter 7 of Act 47 as amended.  The Commonwealth Court’s Order initially
directed Mr. Unkovie to submit a rceovery plan within 30 days of the Order, but the
Commonwealth Court subscqguenily extended the deadline for submission of the recovery plan to

the Commonwealth Court until February 6, 2012, After the Receiver submits his recovery plan,

d Governor Corbett sominaied Me. Unkovie fur the position of receiver of the City of Harrisburg on

November 18, 2011,
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the Commnonwealth Court will begin proceedings, including evidentiary hearings, pursuant to
Amended Act 47 to consider the Receiver’s recovery plan, and may condnn or modily the
recovery plan in the cowrse of those proceedings,

Pursuant o his statutority-mandated duty to formulate a recovery plan Tor the Cily, the
Receiver has been identifving and assessing the asscts and liabilitics of the City, including
asserted and unasserled legal claims, Duwring this process, the Receiver Tearned of this litigation
and petitioned the Cowrt for leave to intervene in the instant proceedings on December 16, 2011
The Court granted the Receiver’s motion to intervene on December 22, 2011, and directed the

f . v N 5
Reeeiver to respond to PlaintifTs’ request for mandamus.

L, ARGUMENT AND CITATION OF AUTHORITY

As explained herein, the General Assembly dramatically changed the statutory scheme
for municipal Goancial recovery theough ity amendment of Act 47, most significantly by
providing for the appointment of a recctver for the hinancially distressed mumicipaliiy who must
devalop and imploment a financial recovery plan. Recinge the mandamus veliel Plaintifls seelk
wndler Sections 8261 and 5283 ol the Debl Act would prevent the Receiver from performiog his

stalutorily mandated functions as rceciver — and would essentially emasculate and {rustrate the

purpose of the entire stalutory scheme of Amended Acl 47 - the veliel contemplaied by the Debt

Bocanse the Court’s December 22, 20101 Ovders rederved 1o Plaintifls” reguests tor mandamus relict, the
Yeceiver o this brict enly responds 1o ihose Motions and is not responding herein to Plaintifls” November &, 2010
Muaotion In the 737 Action for the Appointment ot'a Receiver uader the Debt Act. The Roceiver understands that the
City has filed a molion for partial summary judgment on Plaintifts® request for the uppoiniment of a recciver, which
is still pending belore this Court, and that the evidentiary hearing with vespeet to that metion, which had proviousiy
been seheduled for December 20, 2011, has been indefinitzly postponed.  The Receiver respectiilly requests the
opportanity 1o file a brief in opposition to and present oral argument on Planti{ls” request Tor the appointient of a
regeiver bolore the Courl considers thal molion and at such lime as (he Court decms itappropriate,  Finally, while
now is nof the Ume to fully address the issow, the Reeciver notes that he wighes to oppose of the appropriate tiine the
request [or gppointment of a receivor essertiadly for the same reasons set forth in this brief, That is, the appeiniment
of a recciver for the Tarrisburg Authorily anid its assels would frustrade the Receivar’s duties as diseussed herein and
is antithetival o Amended Act 472 mandate in much the aame way as the mandanus relief sougl

RN
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Act midl Amended Act 47 dircctly conflict in this instance.” Under Pennsylvania’s vules of
statutory construction, the provisions of Amended Act 47 must prevail over those of the Debl

Act, and the Courl must therefore deny Plaintifts’ requested mmndamug relict Adiditionally,

principles of equity dictate that the Court deny Plantiffs” cquitable request for mandamas relief.

A, SI3 1151 Sienificantly Altered the Scope and Nature of the Recovery Meassurcs
Authorized by Aci 47,

tlike in the previous tteration of Act 47 in elicat al the time of the lnception of the
iugtant matter, which established a process by which o municipaliy could choose to negotiate
with s creditors and adopt or rgject proposed recovery plans, the General Assembly inteoded
5B 1151 to pive the Governor the power to deelare a fiseal emergency where, as hoe, o
municipality’s officials are “uawilling or unable o accept a selvency plan develeped for the
benelit of the community” or a municipality’s policies “are so neffective and the tinancial
conditions so severe that the provigion of vital and necessary serviees is threatened” 23 PS¢
FEA0T.162. The General Assembly spoaifically Tound thal xuch failes by o muoaicipality aoi
only consiitute » lizeal emergency, bul also signily “a breakdown in the function of maaicipal

b3

government,” “a dercliction of o municipality’s| cleeted olficiuls” puramount public duty Lo

safvauard the health, safely and welthre of i cifizens,” and *a threat to the fiscal stubility of
neighboring communities,” such that the Govemor 15 authorized 0 mtervene under Article X of
the Pennsylvania Constituiion, /d. Thus, Act 47 explicitly authorizes the Governor to institute

imimcdiate corrective measnres (o rectify the serious financiul distress o a maunicipality.

i)

I this briel, the Recciver assumes for the sake of argument, but does not concede, that Plaintiffs can
demonsirate entitlensent 1o mandamus reliel ander the Debt Act or otherwise because the Receiver has limited his
oppusition brief to the sole grownd that provisions of Amended Act 47 prevait over the provisions ol the Debt Act
authorizing wandamus velicl, The Receiver is aware thal the other Defondants have, prior to the Receiver’s
intervention, assorted various affimative defenses 1o the mandamuz reliol requested by Plaintills in this matter,
Motiving in the Reeeiver's brielis infended 1o be adverse (o any of those argaments,

G
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One of the principal recovery measives authorized by Act 47 as amcended is the
Cyovernor’s anthorily (o appoint a receiver for a distressed municipality, The appointed recciver
is responsible for the formulation of a recovery plan that pust address the City™s structural
delicit, ensure the continucd provigion of vital and necessary services, and address the City’s
lawful financial obligations in a manner {hat does not exacerbate the structural deficit problems.
53PS, § 11701703 (D&, Chapter 7 vests significant authorily in the appeinted recciver
lo develop, modily, and cxecuie the recovery plan, including, infer «lia, the power fo “require the
distressed cily or anthority to take actinns necessary fo implement the recovery plan under
sectinn 703, “require the distressed eity or authority to negotiate intergovernmental cooperalion
apreements between the distressed ity and other political sabdivisions in order to climinate and

RR T

avoid deticits,” “require e distressed city or authority 1o cause the sale, lease, conveyance,
assignment or other use or disposition of the distressed city’s ov authority™s asscls,” “approve.
dizapprove, maedily, reject, feminate or rensgoliale contracts and agreements with the disiressed
city or avthority,” and “direci the disiressed city or authorily o take any other action o
implement the wceovery plan 23 P50 8§ 11/0L00(a).

Aci 47 as amended thus awthorizes a receiver appoinled by the Commonwealih and
approved by the Commonwealth Cowst to intervene m the fiscal alfairs ol a distressed
municipalily in times of dire and unresolved tinancial erisis. The Commonwealth’s intervention
and institution of a financial recovery plan through the Commenwealth Court-approved receiver
depends not on a municipality’s deeision to voluntarily ncgotiatc with its creditors, but rather on
the Cormonwealth’s sovercign and plenary powers to vest in a Court-appointed receiver the
power Lo profecl its citizens where o municipality’s independent efforts to address or prevent

insolvency have failed. 53 PS8, § 11701102, By providing for the appointment of a recciver

~10-
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lasked with (ormulating a recovery plan that addresses the City’s structural delicit, enswies the
continued provision of vifal aud necessary services, and addresses the City’s lawlul financial
obligations in a manner that does not exacerbate the structural delicil problems, the General
Assemnbly further confivmed that any distressed municipality’s fimancial recovery must also
protect the health, safety, and weltare of the municipalily’s cilizens.

I3. The Remedial Provisions of Amended Act 47 Prevail Over the Reliel Sought by
Plaintifls Under Seetions 8261 and 8283 of the Debt Act.

As discussed above, Chapler 7 of Amended Act 47 tasks the Recciver (or the Cily of

Flarrisburg with significant responsibilities, most of which would be directly impeded by the
relief requested by Plaintifts in their mandamus motion. Specifically, Plantifls” demand for first
doltar tax celicl will preclude formulation of a viable recovery plan by capturing 70% ol the
City’s annual operating budget, thereby preventing the continued  provision ol vital and
necessary services 1o the citizens of Haerishurg as required by Amended Asl 47 and Qrustrating
ihe Receiver's abiliiy to propose a recovery plan that (ackles the Cily™s stuctoral deficii and
Bairly addresses ihe City’s lawful financial obligations in o anner that does not exacerbale the
struciural budget deficit problems.

When faced with two statutes that are potentially in conflict, the Court must attempt to
harmonize the statules and give ¢ffect to all provisions of both if possible, 1 PS5 1921(a).
However, 1f the two statutes cannot be harmonized and reconciled, then the carlier statvie must
give way to the later: “Whenever the provisions of two or more stadules enacted tinally by
different General Assemblivs wre irreconcilable, the statue in date of final enaciment shatl
prevail.” 1 080§ 1930, See Dugutesne Light Co. v, Borough of Monroevitle, 298 A2d 257, 254-

55 (Pa, 1972); Hankee v, Wilkes-Barre/Scranton Int’l Adiepors, 616 A2 614, 017 (Pa, 1992),

11-
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Applying these venerable principles of statutory construction o the case at hand, the
mandamus relicf contemplated by Sections §261 and 8283 of the Debt Act divectly conflicls with
the remedial provisions cstablished by Act 47 as amended because It would prevent the Reeciver
from performing his statutorily-mandated {unctions,  Tirst, Plaintiflls” mandamus request to
appropriate 70% of the City’s annoal operating budget for 2012 and allocalce it 1o Plaintiffs” bond
debt is so gbviously frusivative of the Receiver’s mandate to address the City’s structural deticit
and cnsure the continued provision of vital and necessary services that nothing more needs to be
said, See 53 P.S.§ H701.703(h) (“Uhe recovery plan shall provide for . .o {lhe] Je]ontinued
provision of vital and necessary serviees.”); Emergency Action Plan, Tix. o the Recsiver’s
Petition o Intcrvene (“Fxpenditmes that are essential to the healeh, safety and welfare of City
vesidents, referred to in SB LIS L as “vital and necessary services”, will not be jeopardized by any
ollwr expenditure .0 .7).

ey

Second, Plamtills’ requested wandamus veliel, i0 praated, would reader Tuilde the
Reeoiver’s elforls Lo dovise and propose o reeovery plan ihai iakes ihe necessary sieps o achiove
a structurally feasible, balanced, and sustainable budget for 2012 dwough 20106 whereby the
Cily’s operating revenues ace sufficient to meet the City’s required expenses, and fairly
addresses the City's debts, including the RRU bond guaranty debt obligations. In this regard, the
Receiver, as part of his recovery plan, and as specitically contemplated by Amended Act 47,7 ig
seeking a basis on which the Receiver can sell, lease, or otherwize moncetivze the RRE asset and
other assets of the City or the Harrisburg Anthority.  In the recovery plan, the Receiver will
attempt to ensure that any shortiall between value realized from monetization and the RR1 debt
obligations s tairly addressed m a manner that adequately and cquitably addresses the lawtul

3

See 33 PS§ UI70L.703(0)(2H The recovary plan may include L the sale, lease, conveyanes,

.
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obligations of the Cily, ncluding obligations owed Lo credilors such as Plaintilts, but dous not
exacerbale the City’s already diffionlt structural budget defictt problems,  # the provisions of
Amended Act 47 authorizing the appointment of a reeciver are to have any meamng at all, they
must be construed o atford the Receiver a meaningiud opportunity to carry out the mandale i
Amended Act 47 obligating him o formulate a recovery plan, Tere, were the mandamus celicl
requested by Plaintifts to be granted, the Recetver would have zevo ability 1o Tormalale a
recovery plan in accordance with Amended Acet 47, let alone a meaningful one,”

In =sum, the mandamus celict anthorized by Scetions 8261 and 8283 of the Debl Aci
cannot be pranted without wholly obstructing the Receiver’s abilily to comply with the dircelives
of Amcnded Act 47 and undermining the fundamontal purpeses of the statutory scheme.
Accordingly, the provisions of the most recently enacted statute - Act 47 as amended - prevail
over he conflicting provisious ol the el Act to the extent thal they authorize the fiest doflar
manconus relict Plaindills scek. 1 P58 1936, For this reason, Plintifls” requesi for
mandamus relicl should be dened.

. Lguilable Considerations Also Require That This Court Deny Plainiills” Reguesi
for guilable Mandamaus Relief)

Although the provisions of Act 47 az amended prevail over the conllicting provisions of
the Debt Act, cquitable considerations also confinn that ihis Court should deny Plaintifly’
request for mandamus relicf, Beeause the mandamus relief Plamntiffs request is equitable in
nalure, Pittenger v, Union Area School Bd, 356 A2d 860, 867 (Pa. Cmwlth. 1976}, this Court

must apply cquilable principles in considering Plaintifs’ request for equitable relicl. Among the

In addiien, the Emergeney Action Plan, the interim existing financial crisis plan which the Governor
dircoted the Seeretary of the DCED te create and which Amendod Ast 27 requires the Receiver to implament. couid
also not be cartied out weve Plaintifls’ requested relict granted, 53 P8, §8 T1701.702(0)(2);, 1 1701.702{e){(3). For
instance, it would be impossible for the Receiver o “maintain sdequate cash balances for the remainder of 2010 | and
inln 20027 wore PlaintilTs awarded st dollar tax reliel ancunting to 70% of the City’s aunual budget, {(See
Ewergency Action Ulan, BExhibit IF to the Receiver’s Patition o Inlervene).

13-
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cquiable considerations the Court should weigh are the public interest and the relative balance ol
harm in granting o denying the requested relicl Seg generally Hilton v, Staie Eayplovees
Retivement Bd. 353 A 2d 883, 885 (Pa. Conwlth, 1976), reversed on other grouads by Hifton v.
State fmployees Rerirement B, 368 A2d 640 (Pa. 1977). DBoih of these Tactors weigh agamnst
the mandamus relicl Plaintiits seck in these clrcumstances,

first, the public interest weighs against the mandamus relict Plaintitls scele Tn amending
Act 47, 1he Geaoral Assembly determined that, in the critical circumstances giving rise to the
declaration ol a fiscal emergeney, the Commonwealih’s sovercign and police power authorizes
the appointment of a receiver who will develop a recovery plan that protects off the cifizens
allected hy the distressed municipstity, not just the interests of a few creditors. 33 P8, §
11701.107. Indeed, in mandating that the Recciver’s recovery plan stubihize the distressed cily’s
budgel, maintain vital wel necessary municipal services, and adidress the distressed city’s lawinl
lnancial obligations, Amended Act 47 elemly s duceted io protecting the greater public intorost
ol all atfceled citizens, including all creditors, rather Ban varrawly Toensing on the interesty of
any single ereditor; sueh as Plaintiffs here. This nnderstanding of Amended Aet 47 i consistent
with well-cslablished rules of statutory construction, which dictate thatl a stalute should be read
i omanner that favors the public good over private inferesis, See 1 P50 § 1922(5) {the Genaal
Assembly generally tavors “the public interest as against any private interest”™).

Sceond, the relalive balance of harms likewise weighs againgt the mandamus relief
Plaintitfs seck.  Granting mandamus will immediately frustrale the Receiver’s statuiorily -
nundaicd lask of developing a recovery plan that addresses the Cily’s struciural delieit, ensimes
the continned provision of vital and necessary services, and addresses the City’s lawtul financial

obligations lor the benelit of all cittwens and creditors allected by the Cliy's financial crisis,
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including PlainiilTs. Morcover, granting mandamus reliet will obvicusly have a disastrous effect
on the Cily’s ability 0 operate and function. By contrast, denying mandamus will not harm
Plaintifls. The Receiver is performing his dulies pursuant o the Order of the Commonwealth
Court and Amended Act 47, [f the Plaintifts have any concuras aboul the Recciver™s
performance of his dulics under Amended Act 47 ov their rights with respect to the recovery
plan, or believe they may suffer any harni as a result thereof, Plainlif(s have every opporlunity
voice their concerns in the Commoenwealth Court, 1o addition, the Receiver is pursuing a process
thal will more cficctively protect the rights and interests of Plainiilfs than granting mandamus
reliel. Ay previously explained, the Receiver contemplates monetizing not only the RRT asset,
but alse potentially monelizing other assets of the Cily and the Harvisburg Autherity for the
purpose ol addressing the Stranded RRY Indebledness. Thus, the Recciver’s recovery plan will
potentiatty address Plaintifts” unsecured claime - a result that s cerdainly wore advantageous 1o
Plamdilis than utilizing the bhint instment of granting mandamus velict” with the offeet of
shutting down the City of Hamisburg and jeopardizing the health, safety and wellare ol the
public, not only those who five in Harisbueg, but alse thoze who work (nthe capital ity cach
day.

Finally, a temporary delay in considering the mandamus reliel requested until affer the
Recciver has completed his recovery plan and the Commonwealth Couort has considered 1t will
not irreparably harm Plaintifls nor preclude entorcement of Plaintills’ rights indefinitely.
Because Plaintitts will suffee no hann — irreparable or otherwise -~ from this temporary delay, the
Cowrt should deny Plaintills” request,

Iv. CONCLUSION
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Based on the forepoing, the Receiver respeetlully requests that the Court deny Plaintifls’

request Tor mandamus relief or, alternatively, stay this liligation or the authorization of such

retict until the Recelver has comiploted his dudies under Amended Act 47,

The Receiver s aware that the other Delendants have, priov lo the Receiver's

intervention, asserted various affirmalive defenses to the mandamus reliel requested by Plantitlls

in ihis matter, Nothing in the Receiver’s brief is intended 0 be adverse to any of ihwose

arguments.

Date:  January 23, 2(H 2 Ry:

Rospectlully submitled,

McKenna Long & Aldridee, 1.1P

I
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Joseph Kiolikowski, Vaq.

Deansylvania Bay No. 26300

28 Soutl Waterloo Road, Suite 101
Plovon, PA 193353-157/4

Phone: 610.087 49750

Fuxs 610,687.9755
jkrolikowskifcnickennalong.com

Thuebert Baker, Hsy,
Cicoraia Bar No, 033887
Aehmnitted pro hac vice
CGriregory Brow, Usy.
(iecorgin Bar, No. 086422
Admitied pro hae vice

303 Peachtree Street, Suie 5300
Atlunta, GA 303038

Phone: 404,527 40600

Fax: 404.527.41 98
thakor@amekennalong.com
sbhrow{mckennalong.com

OF COUNSES
Mark 5, Kaulman, Fsg.
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3073 Peachlrce Street, Suile 5300
Atlanta, GA 30308

Phone: 404,527 4000

Trax: 404,527 4198
mkagfmangzémekennalong.com

Altorneys for David Unkovic, in his official
capacity as Receiver for ihe Cidy of Harrisbuarg
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CERTIVICATE O SERVICT,

1, Joseph Krolikowski, 1isq., do hereby certity that on this date I caused a true and conect
copy of the foregoing Memorandum of Taw in Oppesition o Plaintiffs’ Motion for
M.m(lamm (o be served upon the Tollowing individuals by fivst elass, pre-paid mail and c-mail
to the addresses Hsted below:

Maithew M, Taar, Esquire

Seraid fiwing, LLP, 2 North Second Street, 7 Floor, Latrisbure, PA 17101
(r 17) 2537-7308 — mhaar@ssul.com

(Aitprney for Plaintif] Assured Guaraniy)

Paul M. THuaoner, Esquite

Jaines 8. Gkonos, Baquire

Sl Eswing, 140, Centre Square West, 38" Floor, 1500 Market Strect, l’h[ld:ldph]d. PA 19102
(213) 972-7777 — phummeri@saul.comy; |<=Imno\,:\(.rmmi com

_flﬁm neys for Plaintifl Assured Guosinty)

Matthew A. White, Lsquire

Kevin Cunningham, Pisquire

Ballurd Spahy, 110, 1735 Market Strect, 517 Floor, Philadelphia, PA 191037599

{215) RO4-8849 — whitemagnballardspabr.com; ummn“hcnufrr‘l'- Hardspahr.com

{Atiorneys for 11 Bank, Nativnal Associaiion, as fndendnre Trwstee for the 2003 Indenture and
Retrofit Indenture and as Siaiutory Trustee, and Mamigacturers end Troders Trust Corp., s
Inddeniure Trastee for the 2002 Indeniure and as Stainiory Trasice)

Charles O Deckley, 1T, Exquirs

Thenas 8. Beeldey, Fsquire

Tohn G, Milakovie, Esquire

Beckley « Uamdnfn. 212 North Third Streed, PO Box 11998, Harnsbuwrg, PA - 17108-1998
{717) 233-7691 — checkleyiipa.nct; beeksudpa.nci

idittornevs for Defendants City of Harrisbury, Permsylvania and Puul P Wambach {reasurer of

the City of Tarrisbure)

Jason M, Tless, Esquire

City of Harrisburg, Rev, Dr. Martin Luther King, Jr., City Government Cenler
10 Norti Sccond Street, Suite 402, Harrisburg, PA 17101

(717) 255-30065 - pharperircityolhbg com; jhesstcityothby.com

(Avioiney for Defendams City of Harrisbure, Pennsylvania and Paul P Wambach Treasurer of

the Clijy of Harvisbuig)

Steven B, Grubb, Hsquire

Royce L. Mortis, Esquire

(mh//}u;‘g Kurzman, P.C, 320 Market Streer, Strawborry Square, PO Box 1208,
Harvishurg, PA 17108-1268
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(7171 234-41061 — sepipooldberskatzmancont, thimfdeoldherpkatanas.com
K [LE_VRLT) = AL x] L s L

(Attorneys for Defendant The Harrisburg Authoriiy)

Crie AL Schatter, Esquire

George M. Linge, Esquire

Sean 17 Delancy, Esquire

Reed Smith, LLP, 225 Filth Avenue, Piflsburgh, PA - 15227

(4121 288-3131 — eshalfer@recdsmith.com: plingeidreedsmith.comy; slelaney@cedsmith.com
(Attorney for infervener Plaintiff The Bank of New York Mellon Trast Company, National
Associaiion)

Ronald L. Viack, Bsquire

Metie, Evans & Woodside, 3401 North TFront Street, PO Box 5950, UHarvisburg, PA 17110
(717) 232-5000 — rliinek{dmettc.com

(Attorney for Additional Defendant Coundy of Dauphing

Danicl [L. Sullivan, Isquie

Saidis, Sullivan & Raogers, 26 West [igh Street, Carlisle, PA 17013
(717) 243-6222 — dsullivanggssr-atiorneys.com

fAttorneys for Additional Defendants County of Dauphin

MeKeng Leng & Aldvidge, 10,8

Do Januwry 23, 2017, Iy K , A z j, (. _
{ Teseph K el Fsq).
L Pennsylvania Bar No, 26300
28 South Waterloo Road, Suiie 101
Devon, PA [9333-1574

leorwsk,
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