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DEFENDANT. THE HARRISBURG AUTHORITY’S

MOTION FOR PARTIAL SUMMARY JUDGMENT

REGARDING APPOINTMENT OF A RECEIVER

Defendant, The Harrisburg Authority (the “Authority”), by and through its counsel,

Goldberg Katzman, P.C., files this Motion for Partial Summary Judgment Seeking Dismissal of

Plaintiffs’ Demand for the Appointment of a Receiver.

1.

On or about September 13, 2010, Plaintiffs filed a Complaint, which, in part,

sought the appointment of a receiver to manage the Harrisburg Resource Recovery Facility

(RRF) pursuant to bond indentures and under the Municipal Authorities Act (MAA).

2.

On or about February 4, 2011, the Bank of New York Mellon Trust Company

(BNY) was permitted to intervene in this action and also seeks appointment of a receiver.

Hereinafter, “BNY” will be included when referring to “Plaintiffs.”
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3. The pleadings are closed at this point.

4. On or about November 10, 2010, Plaintiffs moved for the appointment of a
receiver. (BNY has not moved for the appointment of a receiver).

5. The Court scheduled a hearing for October 17, 2011 to determine whether a
receiver should be appointed.

6. The Court did not hold the hearing on the date originally scheduled due to the
City of Harrisburg’s bankruptcy filing, which was subsequently dismissed on November 23,
2011.

7. In the meantime, on or about October 18, 2011, the Pennsylvania Legislature,
through Senate Bill 1151 (the “Act”), amended Public Law 246 (commonly known as “Act 47”),
to allow a Third Class City, such as Harrisburg, to be declared to be in a state of “fiscal
emergency.” The Governor signed the Act into law on October 20, 2011. The Act as passed by
the Legislature, is attached hereto as Exhibit A. The Act, without printer’s marks is available at
53 P.S.§11701.101 et seq.1 The Act starts a process whereby Harrisburg, on its own, can
develop a plan to provide long-term financial stability to a distressed city, or, failing that, permits
the appointment of a receiver over Harrisburg who creates and implements a recovery plan.

8. On or about October 24, 2011, pursuant to Section 602(b) of the Act, Governor
Corbett declared Harrisburg to be in a state of fiscal emergency, as defined in the Act at Section
601,

9. Under the Act, at Section 605, the Legislature clearly, and without exception,

states:

! Where there is a reference to a “Section” of the Act, this correlates to the number after the
period in the statutory section. For example, Section 602(b) of the Act is found at 53 P.S.
§11701.602(b).
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During a fiscal emergency, the authorities and appointed and

elected officials of a distressed city shall continue to carry out the
duties of their respective offices, except that no decision or action
shall conflict with an emergency action plan, order or exercise of
power by the Governor under Section 604. (Emphasis Supplied).

10.  “Authorities” is defined by the Act as:
A municipal authority, parking authority or any other authority or
corporate entity that is directly or indirectly controlled by a
distressed city or to which a distressed city has a power of

appointment. The term shall not include a joint municipal
authority.

(Act at §601)

11.  The definition of “authority” applies to the Harrisburg Authority, one of the
defendants in the above-captioned matter.

12. The Act requires that the Authority “shall continue to carry out the duties of [its]
respective offices, during the state of fiscal emergency.”

13, The legislation does not include in its definition of “authority” a court-appointed
receiver, such as that demanded by Plaintiffs in this action.

14. A fiscal emergency ends upon certification by the Secretary [Department of
Community Affairs] that the city is no longer financially distressed. (Act at §608(a)).

15. No such certification by the Secretary has occurred as of this writing and is not
expected to be declared in the foreseeable future,

16.  Since the City of Harrisburg was unable to agree to its own plan, on November
18, 2011, the Governor named David Unkovic as the receiver for the City of Harrisburg.

17.  Confirmation of Mr. Unkovic as the Harrisburg receiver by the Commonwealth

Court is pending after a hearing on his appointment was convened on December 1, 2011.
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18.  Once approved by the Court, the receiver will develop a recovery plan within 30
days and file the recovery plan with the Commonwealth Court (Act at §703(a)). The
Commonwealth Court holds a hearing and approves the plan within 60 days of filing (Act at
§703(d)).

19.  The plan includes, among other things, “payment of the lawful financial
obligations of the distressed city and authorities” and includes “debt obligations, municipal
securities, lease rental obligations, legal obligations and consensual modifications of existing
obligations.” (Act at §703(b)(1)(ii)).

20.  The recovery plan may also include:

() The sale, lease, conveyance, assignment or other use or disposition of the
assets of the distressed city or authority;

) The approval, modification, rejection, renegotiation or termination of
contracts or agreements of the distressed city or authorities, except to the extent
prohibited by the constitutions of the United States and Pennsylvania;

3) The execution of new contracts or agreements; and

)] Other information the receiver deems appropriate. (Act at §703(b)(2)).
21.  The Authority is obligated to comply with the recovery plan, and the receiver will

be permitted, pursuant to Section 706:

(N to require the distressed city or authority to take actions necessary to
implement the recovery plan under Section 703;

(2) to modify the recovery plan as necessary to achieve financial stability of
the distressed city and authorities in accordance with Section 703;

3) to require the distressed city or authority to negotiate inter-governmental
cooperation agreements between the distressed city and other political subdivisions in
order to eliminate and avoid deficits, maintain sound budgetary practices and avoid
interruption of municipal services;
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(5) to require the distressed city or authority to cause the sale, lease,
conveyance, assignment or other use or disposition of the distressed city’s or authority’s
assets in accordance with Section 707 of the Law;

(6) to approve, disapprove, modify, reject, terminate or renegotiate contracts
or agreements with the distressed city or authority, except to the extent prohibited by the
Constitutions of the United States or Pennsylvania;

)] to direct a distressed city or authority to take any other action to
implement the recovery plan;

(8) to attend executive sessions of the governing body of the distressed city or
authority and make reports to the public on implementation of the recovery plan....

22.  Thus, in the enforcement of its recovery plan, the receiver will have substantial
powers over the Authority with the singular purpose of restoring the City of Harrisburg and its
authorities to financial stability.

23.  The Actis clear and does not allow anyone but the Authority, as defined in the
Act, to carry out the duties needed to implement the Recovery Plan.

24.  Indeed, considering the substantial, if not complete, control the receiver has over
the financial affairs of the City of Harrisburg and its authorities in the implementation of the
recovery plan, it is difficult to envision a legislative intent whereby a receiver appointed under
the Act would direct a receiver appointed under the MAA or trust indentures.

25.  In fact, it would make no sense, either logically or financially, for the cash-
strapped City or Authority to expend funds on a receiver appointed under the MAA or trust
indentures when the potentially appointed receiver must follow the provisions of the recovery
plan, just as the Authority must do.

26.  If the Authority fails to comply with any provision of the recovery plan, the
Authority is subject to judicial action, including a mandamus action to force the Authority to

comply with the recovery plan. (Act at §§708 and 709).
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27.  Furthermore, the debt obligations of the Authority which concern Plaintiffs so
much in this action and which have led Plaintiffs to seek the appointment of a receiver, are
specific items that must be addressed in the recovery plan.

28.  Finally, since the sale of assets, including the Authority’s assets, are, potentially,
an integral part of the recovery plan under the Act, and since Plaintiffs have admitted in this case
that its sought-after receiver will have no ability to sell Authority assets, having a receiver
supplant the Authority will only invite confusion and difficulty in effectuating the recovery plan.

29.  The Act s clear. In light of the “state of fiscal emergency” and the fact that the
Legislature has specifically stated that the Authority is to continue to operate during a period of
fiscal emergency, Plaintiffs’ request for receiver should be dismissed.

30.  There are no factual issues over this pure matter of law which is based on the
words of the newly-enacted law which was not in place prior to October 18, 2011. Thus,
summary judgment is appropriate pursuant to Pa. R.C.P. 1035.1 et seq.

WHEREFORE, it is respectfully requested that the Court grant this Motion for Partial
Summary Judgment and enter an order dismissing all claims for receiver contained in the

Plaintiffs’ Complaints, and denying Plaintiffs’ Motion for a Receiver.,

Respectfully submitted,

GOLDBERG ¥ATZMAN, P.C
% /A

7 /

Date: December 2, 2011 By:

Steven E. Grubb, Esfuire (LD. No. 75897)
Royce L. Morris, Esquire (I.D. No. 64310)
320 Market Street, P.O. Box 1268
Harrisburg, PA 17108-1268

Telephone: (717) 234-4161

Attorney for Defendant The Harrisburg
Authority
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PRIOR PRINTER'S NOS. 1372, 1407, 1435, 1665

1447, 1605 PRINTER'S NO.

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1151 5o

INTRODUCED BY PICCOLA, PILEGGI, EARLL, VANCE, GORDNER, WAUGH,
ALLOWAY, BAKER, ERICKSON, CRIE, BROWNE AND TOMLINSON,
JUNE 17, 2011

SENATE AMENDMENTS TO HOUSE AMENDMENTS, OCTOBER 17, 2011

WO 00~ oy U W

11
12
13
14

15
16
17
18
19
20
21
22
23

AN ACT

Amending the act of July 10, 1987 {(P.L.246, No.47), entitled "An
act empowering the Department of Community Affairs to declare
certain municipalities as financially distressed; providing
for the restructuring of debt of financially distressed
municipalities; limiting the ability of financially
distressed municipalities to obtain government funding;
authorizing municipalities to participate in Federal debt
adjustment actions and bankruptcy actions under certain
circumstances; and providing for consolidation or merger of
contiguous municipalities to relieve financial distress,"
further providing for purpose and legislative intent;
providing for fiscal emergencies in third class cities and
for receivership for third class cities; and making editorial
changes.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:

Section 1. Section 102 of the act of July 10, 1987 (P.L.246,
No.47), known as the Municipalities Financial Recovery Act, is
amended to read:

Section 102. Purpose and legislative intent.

{a) Policy.--It is hereby declared to be a public policy of

the Commonwealth to foster fiscal integrity of municipalities so

that they provide for the health, safety and welfare of their



citizens; pay [due] principal and interest on their debt
obligations when due; meet financial obligations to their
employees, vendors and suppliers; and provide for proper
financial accounting procedures, budgeting and taxing practices.
The failure of a municipality to do so is hereby determined to
affect adversely the health, safety and welfare not only of the

citizens of the municipality but also of other citizens in this

o -~ o bW N -

Commonwealth,

Al

(b} Legislative intent.--The General Assembly finds and

10 declares as follows:

11 (1) It is the intent of the General Assembly to:

.12 (i} Enact procedures and provide powers and

13 guidelines to ensure fiscal integrity of municipalities
14 while leaving principal responsibility for conducting the
15 governmental affairs of a municipality, including

16 choosing the priorities for and manner of expenditures

17 based on avallable revenues, to the charge of its elected
18 officials, consistent with the public policy set forth in
19 this section,

20 (ii) Enact procedures for the adjustment of

21 municipal debt by negotiated agreement with creditors.

22 (iil) Provide for the exercise of the Commonwealth's
23 sovereign and plenary police power in emergency fiscal

24 conditions to protect the health, safetv and welfare of a
25 municipality's citizens when local officials are

26 unwilling or unable to accept a solvency plan developed
27 for the benefit of the community.

28 {2) [The General Assembly further recognizes that

29 changing] Changing and deteriorating economic conditions,

30 developing technologies and attendant unemp loyment erode
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local tax bases and threaten essential municipal services.
Under such circumstances, [the General Assembly believes
that] such distressed governmental units may nc longer be
viable and that the citizens of those communities should be
granted the opportunity to voluntarily consoclidate or merge
their municipalities with other municipalities in an effort
to allow municipal boundaries to reflect the geographic and
economic realities of a distressed area, to merge a common
community of interest, to take advantage of economies of
scale in providing services and to create an expanded revenue
base to provide necessary public services to the citizens of
financially distressed municipalities.

(31 Policies of certain municipalities are so

ineffective and the financial conditions so severe that the

provision of vital and necessary services is threatened.

(4) Sustained failure of a municipality to enact or

implement a fiscal plan to adeguatelv address or prevent

insolvency after repeated opportunities to do so:

(i} _constitutes a fiscal emergencyv: and

{ii) signifies:

(A) a breakdown in the function of municipal

government;

(B} a dereliction of its elected officials’

paramount public duty to safeguard the health, safetvy

and welfare of its citizens; and

{C) a threat to the fiscal stability of

neighboring communities,

O

(5) Ml ral e PP NE T W 2 =
il NIV L% iy wepmy o g vy LD Tr

At P PPt P Py PP | 1 F I £ o e 1
Ao 41 g e g iy Loy g g ) A L QLT L2 S § A L2 T TT I LW SR S N SR g o g 0y

alaads
L g

-

I Er—pursuant PURSUANT to the €« |

P Y = EvY P Evar-arey
Vi L iy e g St L CIA T P T T




S U s W N

-]

10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24
25
26
27

28

29
30

Commonwealth's paramount right and dutv to maintain law and

order and protect and preserve the health, safetv and welfare

of its citizens and ensure compliance with this act under

Article TIX of the Constitution of Pennsylvania, THE GOVERNOR

IS AUTHORIZED TO ACT IN THE FACE QF A FISCAL EMERGENCY UNDER

PARAGRAPH (4) (J) AND DERELICTION OF OFFICIAL DRUTY UNDER

PARAGRAPH (4) (TT) (B},

Section 2. The act is amended by adding chapters to read:
CHAPTER 6

FISCAL EMERGENCIES IN CITIES OF THE THIRD CLASS

Section 601, Definitions,

The following words and phrases when used in this chapter

shall have the meanings given to _them in this section unless the

context clearly indicates otherwise:

"Authority." A municipal authority, parking authority or any

other authority or corporate entity that is directly or

indirectly controlled by a distressed citv or to which a

distressed city has power of appointment. THE TERM SHALL NOT

INCLUDE A JOTINT MUNICIPAL AUTHORITY,

"City, " A cityv of the third class.

"Debt obligations." Any obligation to pav monev, including

amounts owed for payments relating to lease rental debt., debt

service, bonds, notes, guarantees for bonds or notes, trust

indentures, CONTRACTS or other agreements.

"Distressed city." A citv which has been determined to be

financially distressed under section 203 (£,

"Fiscal emergency." A determination made by the Governor

under section 602({b).

"Insolvent." Unable to meet all financial obligations as

they become due, including pavment of debt obligations.
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"Vital and necessary services." Basic and fundamental

municipal services, including any of the followindg:

(1} Police and fire services.

{2) Ambulance and rescue services,

{3) Water supply and distribution,

{4) Wastewater services,

(5} Refuse collection and dispcsal.

(6) Snow removal.

(1) FofiHment—offimanaial——ebiiantiona—recessary—fos
the—eontinved—provision—efere—or-more—baste—and—fundamentat
mufretpat—seryices—inetuddngpayredt PAYROLL and pension
obligations—Jtense—rental-—debt——andaltother—debs—

(8) FULFILLMENT OF PAYMENT QF DEBRT OBLIGATIONS OR ANY

OTHER FINANCIAL OBLIGATIQONS,

Section 602. Declaration of fiscal emergency.

(a) Fiscal emergency.—-—& THE GOVERNOR DETERMINES A fiscal

emergency exists if the distressed city:

(1) (i) is insclvent or is projected to be insclvent

within 180 days or less; or

(ii) is_unable to ensure the continued provision of

vital and necessary services: and

(2] (i) has failed to adopt or fuliy implement the

coordinator's plan; or

(ii) has failed to adopt or £uiliw implement an

alternative plan that the secretary has approved under

section 246.

(b} Governor.--Upon making a determination that a state of

fiscal emergency exists, the Governor may declare a state of

fiscal emergency within the distressed citv. Imnediately upon

201108B1151PN1665 -5 -
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making the declaration, the Governor shall:

(1) Provide written notice of the declaration to the

governing body AND CHIEF EXFCUTIVE OFFICER of the distressed

city along with a concise statement of facts supporting the

determination.

(2) Direct the secretary to, within ten davs of the

Governor's declaration, develop an emergency action plan to

ensure that vital and necessarv services are maintained

within the city during the state of fiscal emergency.

(c) Secretarv.-—-In developing the emergencv action plan, the

secretary shall consider the financial plan prepared bv the

coordinator under Subchapter C ¢of Chapter 2 and any other

available plan or information the secretary deems appropriate

and may employ financial or legal experts to assist in

addressing the fiscal emergency. Notwithstanding anv law to the

gontrary, the emplovment of such experts shall not be subiject to

contractual competitive bidding procedures.

Section 603. Notification by the secretary.

{(a} Notice.—--Upon completion of the emerdency action plan,

the secretary shall cause the plan to ke posted on the

department's Internet website and shall provide written notice

of the emergency action plan by overnight delivery service,

providing proof of receipt, to all members of the governing body

and the chief executive officer of the distressed citvy.

{b} Publication.--The secretary shall publish once in a

newspaper of general circulation notice that the energency

action plan has been completed. The notice shall specify the

Internet address of the department's website where the plan is

posted.

Section 604. Powers of the Governor.

201105B1151PN1665 -6 -
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{a) Powers.-—-During the state of fiscal emergency., the

Governor may exercise the authority of the elected or appointed

officials of the distressed city or authority as necessarv to

ensure the provision of vital and necessary services and mav

delegate the authority to the secretarv or a designee of the

secretarv. The emergency powers of the Governor shall include

the following:

{l) The power to collect funds pavable to the distressed

city and authority and use those funds to pav for wvital and

hecessary services.

{(2) The power to obtain emerdgency financial aid for the

distressed city and authoritv under Chapter 3 to pay for

vi nd necessary services.

(3} The power to enter into contracts and adreements on

behalf of the distressed cityv and authority to pav for vital

and necessary services,

(4) The power to modifyv the emergency acticon plan as

necessary to ensure the provision of vital and necessary

services.

{5) Anv other power of the elected or appointed

officials of the distressed city or authority to ensure the

provision of vital and necessaryv services.

(b} Orders.--The Governor may issue apn order to an elected

or_appointed official of the distressed citv or an authoritv to

implement any provision of the emergency action plan or refrain

from taking any action that would interfere with the powers

granted to the Governor or the goals of the plan. An order

issued under this subsection shall be enforceable under section

606.

{c} Authorization prohibited.--Neither this chapter nor the
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emergency action plan shall be interpreted to autherize the

Governor to:

(1) unilaterally levy taxes;

{21 unilaterally abrogate, alter or otherwise interfere

with a lien, charge, covenant or relative priority that is:

(i) held by a holder of a debt obligation of a

distressed city; and

({ii)  granted by the contract, law, rule or

regulation governing the debt obligatiocon.

(3) Unilaterally impair or modify existing bonds, notes,

municipal securities or other upeentested LAWFUL contractual

or leagal obligations of the distressed city or authority,

EXCEPT AS OTHERWISF ORDERED BY A COURT OF COMPETENT

JURISDICTION.

(4} BAuthorige the use of the proceeds of the sale,

lease, convevance, assignment or other use or disposition of

the assets of the distressed city or authorities ip a manner

contrary to section 707,

(5) Pledge the full faith and credit of the

Commonwealth.

Section 605. Elected and appointed officials.

During a fiscal emergency, the authorities and APPOINTED AND

elected officials of the distressed city shall continue to carry

out the duties of their respective offices, except that no

decision or action shall conflict with an emerdency action plan,

order or exercise of power by the Governor under section 604.

Section 606. Mandamus.

The Governor mayv petition Commonwealth Court to issue a writ

of mandamus upon any elected or appointed official of the

distressed city or authority to secure compliance with an ordex

20110SB1151PN1665 -8 -
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issued under section 604(b). The court shall grant the relief

requested within 14 davs of the filing of the petition if it

determines that the order was_issued in compliance with this

chapter

Section 607. Consent agreement,

(a) Negotiations.—--Within eight davs of the declaration of a

fiscal emergency, the governing body and chief executive officer

of the distressed city shall convene a special public meeting to

nedqotiate a consent agreement. The meeting shall be attended by

the secretary or secretary's designee, Negotiations among

creditors and any of the parties in this subsection shall be

conducted in accordance with section 223(b).

(k)  Contents.,-—-

{11 The consent agreement shall incerporate a plan

setting forth measures designed to provide long-—-term

financial stability to the distressed city after the

termination of the fiscal emerdency.

{2} The consent agreement shall include all of the

following:

(i) Continued provision of vital and hecessary

services,

{ii) Payment of the LAWFUL financial cbhligations_ of

the distressed cityv and authority. This subparagraph

includes debt obligations, municipal gecurities, lease

rental obligations, wreemrested legal obligations and

consensual modifications of existing obligations, EXCEPT

AS OTHERWISE ORDERED BY A COURT OF COMPETENT

JURISDICTTON,

(iii) Timely deposit of required payments to the

pension fund for the distressed city and each authority

201108B1151PN1665 -9 -
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or the fund in which the distressed city and each

authority participates,

(iv) Leqgislative and administrative actions to be

taken bv the elected or appointed officials cof the

distressed city during the term of the consent agreement.

{3) The consent agreement may include:

(i) The sale, lease, convevance, assignment or gther

use or disposition of the assets of the distressed city

or _authority.

(ii} Approval, modification, reijection,

renegotiation or termination of contracts or agreements

of the distressed city or authorities.

(iii)} Execution of new contracts or agreements.

(4) The consent agreement may not include any of the

(i} Projections of revenue from a tax or tax rate

not currently authorized by law,

{(ii} Provisions that unilaterally abrogate, alter or

otherwise interfere with a lien, chardge, covenant or

relative priority, that is:

(&) held by a holder of a debt obligation of a

distressed city; and

{B) granted by the contract, law, rule or

reqgulation governing the debt obligation.

(iii) Provisions that unilaterally impair or modify

existinag bonds, notes—e®, municipal gecurities OR _OTHER

LAWFUL CONTRACTUAL OR LEGAL OBLIGATICNS OF THE DRISTRESSED

CITY OR AUTHORITY, EXCEPT AS QTHERWISE ORDERED BY A COURT

QF COMPETENT JURISDICTION.

{iv) Provisions that authorize the use of the

201105SB1151PN1665 - 1C¢ -



1 proceeds of the sale, lease, convevance, assignment or

2 other use or disposition of the assets of the distressed
3 city or authorities in a manner contrary to section 707,
4 (v) _Bny increase 1in the rate of an earned income tax
5 imposed on nonresident wWorkers,

6 (c) Ordinance.--Notwithstanding any law to the contrary, the

7 followin hall ly:

8 (1) Upon approval by a majority VOTE of the governing

9 body of the distressed city, the consent agreement shall be
10 presented to the secretary within 20 days of the declaration
11 of fiscal emergengy.

12 (2}  The secretary shall approve or disapprove the

13 consent agreement within three days.

14 (3) If the secretary determines that the consent

15 agreement is sufficient to overcome the distressed city's

16 financial distress and approves the agreement, the governing
17 body shall enact the consent agreement in the form of an

18 ordinance within seven days of approval by the secretary.

195 (4) The ordinance shall provide that, in the event of a
20 breach or unilateral modification of the consent decree by
21 the governing body or an elected or appointed cofficial, the
22 Governor mayv_institute or reinstitute proceedings under

23 Chapter 7.
24 {d) Consent to proceedings under Chapter 7.--In addition to

25 breach or modification of the consent agreement under subsection

26 (c), the following shall be deemed consent to proceedings under

27 Chapter 7:

28 (1} Failure of the governing body of the distressed city
29 to convene, or the failure of a guorum of the governing body
30 to participate in, a special public meeting reguired by

20110SB1151PN1665 - 11 -
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subsection (a).

{2} Failure of the governing bodv or chief executive

officer to epnact a valid ordinance under subsection (c).

{3} Failure of the distressed city to comply with the

consent agreement or provision of an ordinance enacted under

subsection {(cg).

t4) Enactment by the distressed citv of an amendment to

the ordinance enacted in subsection (c)_in vicolation of

subsection (e} .

(e} Amendment.--The ordinance may be amended upon the

approval of the secretary.

(f} Collective bargaining.--A collective bargaining

agreement or arbitration settlement executed following enactment

of an ordinance under this section—is—yeid—te—the—ewtent—that—3+

Firelates—eewpanaes—eor—cdmirishes MAY NOT TN ANY MANNER VIOLATE,

FXPAND OR DIMINISH the provisions of the congent agreement.

Section 608. Termination of fiscal emergency and suspension of
powers.
{a} Financial emergencyv.—--A fiscal emergency shall end upon

certification by the secretaryv that the c¢city is no longer

financially distressed.

(b) Governor's powers.——-The emergency powers of the Governor

under this chapter shall be suspended upon the enactment and

continued implementation of an ordinance under section 607 or

entry of a judicial order appointing a receiver under segtion

102,

Section 609, Restrictions.

{a} Farned income tax on nonresidents.—--A distressed city

subiect to this chapter or Chapter 7 may not petiticon a court of

common pleas for an increase in the rate of an earned income tax

201103B1151PN1665 - 12 -
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imposed on nonresident workers under section 123({c) until the

secretarv terminates the distress status of the ¢ity under

section 253.

(b} Municipal debt adijustment.-—-A distyressed city subject to

this chapter or Chapter 7 may not file a municipal debt

adiustment action under Federat—taw THE BANKRUPTCY CODE (11

U.S.C, § 101 ET SEO.) except to the extent guthorized under

Chapter 7.

Section 610. Applicability.

(a) Statement.—-

(1) This chapter shall apply only to distressed cities.

(2) FExcept as set forth in subsection (b}, nothing in,

this chapter is intended to limit or otherwise abrogate the

applicability of any other part of this act,.

(b Conflict.——-If there is a conflict between_ a provision of

this chapter and _any other provision of this act, the provigion

of this chapter shall prevail.

CHAPTER 7

RECEIVERSHIP IN CITIES OF THE THIRD CLASS

Section 701. Definitions.

The following words and phrases when used in this chapter

shall have the meanings given to them ipn this section unless the

context clearly indicates ctherwise:

"Authority." A municipal authority, parking authority or any

other authorityv or corporate entity that is directly oxr

indirectly controlled by a distressed city or to which a

distressed city has power of appeintment. THE TERM SHALL NOT

INCLUDE A JOINT MUNICIPAL AUTHORITY.

"oity.," A city of the third class.

"Debt obligations." BAnv obligation to pav money, including

20110SB1151PN1665 - 13 -
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amounts owed for pavments relating to lease rental debt, debt

service, bonds, notes, gquarantees for bonds or notes, trust

indentures, CONTRACTS or other agreements.

"Distressed citv." A city which has been determined to be

financially distressed under section 203(f).

"Fiscal emergency." A determination made by the Governor
uhder ction 2(b) .
"Tnsolvent." Unable to meet all financial cbligations as

they become due, including payment of debt obligations.

"vital and necessary services." Basic and fundamental

munhicipal services, including any of the following:

(1) Police and fire services.

(2)  Ambulance and rescue services.

(3)  Water supply and distribution.

{4) Wastewater services.

(5} Refuse collection and disposal.

(6) Snow removal,

mured-eat—genid-aas—ipalebiga—paawesdd PAYROLL and pension

obligationg—tease—rental—debtand—ai—cther—debe—
(8) FULFILIMENT OF PAYMENT OF DEBT OBLIGATIONS OR ANY

OTHER FINANCIAL OBLIGATIONS.

Section 702. Receivership.

(a} Receiver.,—-—-Following the issuance of a declaration of

fiscal emergency under section 602 (b), the Governor may direct

the secretary to file a petition in Commonwealth Court o

appoint the individual named in the petition as a receiver for

the distressed cgity. The court shall have no authority to

201103B1151PN1665 - 14 -
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appoint anvone other than the individual named in the petition

as the receiver,

{b) Service and notice.-——

(1) The secretary shall serve the petition upon:

(i} the governing body of the distressed city;

{ii) the chief executive officer of the distressed

ci ;_and

(iii) the governing body of each authoritv.

(2) The secretary must publish notice of the filing of

the petition once in a newspaper of dgeneral circulation.

{c}) Hearing.--Within—tE—days UPON NOTIFICATION OF THE

GOVERNOR of the failure of the distressed city to adopt a valid

ordinance under section 607, the Commonwealth Court shall

conduct a hearing WITHIN 15 DAYS on the petition.

(d} Determination.-=-No later than 60 davs following the

filing of a petition under this section, the court shall issue

an_order under subsection (e) if it finds by a preponderance of

the evidence that all of the following applyv:

(1) Thirty days have passed since the declaration of a

fiscal emergency.

(2} There has been a failure bv:

(i) _the governing body of the distressed citv to

l i + 1 += VS AN
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QRDTINANCE under section 607:

(ii) the governing body of the distressed citv to

: e 2 -~ . L | N
fﬁ"l_}'v‘ lleement oS et — g reemet—aceeptapte—to—the

seeretary AN ORDINANCE under section 607: or

(iii)y an elected or appointed official of the

distressed city or authorityv to strictly comply with an

order issued by the Governor under section 604.
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(3} A fiscal emergency under section 602(3) continues to

exist,

{e} Order.=--An order issued under subsection {e) shall:

(1) set forth the findings under subsection (d):

(23 grant the petition and deels+res DECLARE the

distressed city to be in receivership:

(3) appoint the individual named in the petition to be

the receiver for a period not to exceed two vears, subiect to

extension under section 710 (b);

(43 direct the receiver to develop a recoverv plan

WITHIN 30 DAYS under section 703 and submit it to the court,

THE SECRETARY, the governing body AND CHIEF EXECUTIVE OFFICER

of the distressed city ampd—the—seecretary: and
(53 require and empower the recejver to implement the
emergency action plan developed by the secretary under

section 602 until a recovery plan developed by the receiver

is approved by the court under section 703.

{F) ADDITIONAL ACTIONS,—-—
(1) THE GOVERNOR MAY DIRECT THE SECRETARY TO FILE A

PETITION TN COMMONWEALTH COURT TO APPOINT AN INDIVIDUAL NAMED

IN THE PETITION AS A RECEIVER FOR THE DISTRESSED CITY TF THE

DISTRESSED CITY FATIS TO COMPLY WITH OR HAS AMENDED THE

ORDINANCE WITHQUT THE APPROVAL OF THE SECRETARY UNDER SECTION

607 (D) (3) OR (4}.

(2) THE COURT SHALL CONDUCT A HEARING ON THE PETITION

UNDER PARAGRAPH (1} WITHIN 15 DAYS OF THE FILING OF THE

PETITION,
{3) NO IATER THAN 60 DAYS FOLLOWING THE FILING OF THE

PETITION UNDER PARAGRARPH (1), THE COURT SHALL ISSUE AN ORDER

UNDER SUBSECTION (E) TF TT FINDS BY A PREPONDERANCE OF THE

20110SB1151PN166€5 - 16 -
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EVIDENCE THAT THE DISTRESSEER CITY HAS FATLED TO COMPLY WITH

SECTION 607(D) (3) OR_{(4).

Section 703. Recovery plan.

{a} Issuance.—-Within 30 davs of the appointment of the

receiver, the recovery plan required under section 702 (e) (4)

shall be furnished to Commonwealth Court, the secretary and the

governing body and chief executive officer of the distressed

city.,

(b} Contents.—--The receiver shall consider the plan prepared

by the coordinator under section 241 and anvy other existing

alternate plans in the development of the recoveryv plan. The

following shall apply:

{1) The recovery plan shall provide for all of the

following;

(i)  Continued vrovision of vital and necessary

gervices.

{ii) Payment of the LAWFUL financial cbligations of

the distressed ¢itv and authorities. This subparagraph

includes debt obligations, municipal securities, lease

rental obligations, wsmeontested legal obligaticons and

consensual modifications of existing obligations.

(iii) Timelv deposit of reguired pavments to the

pension fund in which the distressed city and each

avthority participates.
{2) The recovery plan may +atewde INCLUDE:

{i) the sale, lease, convevance, assignment or other

use or disposition of the assets of the distressed citvy

or authoritvy;

{ii} the approval, modification, rejection,

renegotiation or terminaticn of contracts or agreements

201105B1151PN1665 - 17 -
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of the distressed citv or authorities, EXCEPT TO THE

EXTENT PROHIBITED BY THE CONSTITUTIONS OF THE UNITED

STATES AND PENNSYLVANIA;

{(iii} the execution of new contracts or agreements:

and
(iv) other information the receiver deems

aAppropri

(c) Restrictions.—-The recovery plan mavy nct do anv of the

following:

(1} Unilaterally levy taxes.

{(2) Unilaterally abrogate, alter cor otherwise interfere

with a lien, charde, covenant or relative priority that is:

(i}  held by a holder of a debt obligation of a

distressed citv; and

{ii) grapnted by the contract, law, rule or

regulation governing the debt obligation,

(3) Unilaterally impair or modifv existing bonds., notes

er, municipal securities OR QTHER LAWFUI, CONTRACTUAL OR_LEGAL

QBLIGATIONS OF THE DISTRESSED CTITY CR AUTHORITY, EXCEPT AS

OTHERWISE ORDERED BY A COURT OF COMPETENT JURISDICTION.

(4) Authorize the use of the proceeds of the sale,

lease, convevance, assignment or other use or disvosition of

the assets of the distressed city or authority in a manner

contrary to section 707.

{d) Confirmation.--Commonwealth Court shall conduct a

hearing on the recoverv plan within 30 davs of the receipt of

the plan from the receiver. The court shall confirm the plan

within 60 days of the receipt of the plan unless it finds clear

and convinging evidence that the plan is arbitrarv, capricious

or wholly inadeguate to alleviate the fiscal emerdgency in the

2011058B1151PN1665 - 18 -~
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distressed city.

(e) Modification of plan.--The receiver shall notifyv the

Commonwealth Court of anv modification to the plan. The court

may conduct a hearing on the modification within 30 davs of its

receipt. The court shall confirm the modification within 60 davys

of receipt of NOTTFICATION OF the modification unless it finds

clear and convincing evidence that the recoverv plan as modified

is arbitrary, capricious or wholly inadegquate to alleviate the

fiscal emergency in the distressed citvy.

cti 704 Confirmation

{a) Effect of confirmation,-~=~The confirmation of the

recovery plan and any modification to the receiver's plan under

section 703 shall have the effect of:

(1) imposing on the elected and appointed officials of

the distressed city or an authorityv a mandatorv dutv to

undertake the acts set forth in the recoverv plan:

(2)  suspending the authority of the elected and

appointed officials of the distressed city or an authority *to

exercise power on behalf of the distressed citv or authority

pursguant to law, charter, ordinance, rule or regulation to

the extent that the power would interfere with the powers

granted to the recejver or the goals of the recovery plan:

and

(3) superseding the emergency action plan developed by

the secretary under section 602,

{b) Form of government.--Confirmation of the recoverv plan

and any modification to the plan under section 703 shall not be

construed to:

(1) change the form of government of the distressed city

or an_authority: or

20110SB1151PN1665 - 19 -
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{2) except as set forth in subsection (a), affect powers

and duties of elected and appointed officials of the

distressed city or an authority.

(c) Collective bargaining.--A collective bargaining

agreement or arbitration settlement executed after confirmation

of a recovery plan is—voidte-theextert—that t+ wiolates
expands—or—dimindales MAY NOT IN ANY MANNER VIQLATE, EXPAND OR

DIMINISH the provisions of the recovery plan.

Section 705. Receiver,

(a) Appointment.--The court shall appocint the receiver as

provided under section 702.

(b) Oualifications.--The receiver shall have the following

gqualifications:

(1) Have a minimum of five vears' experience and

demonstrable expertise in business, financial or local or

state budgetary matters,

{2) Be a resident of this Commonwealth for at least one

year prior to the appointment.

{c}_Vacancy.—--A vacancy in the office of the receiver shall

be filled in the same manner as the original appointment.

{(d} Revocation.--Upon application TO COMMONWEALTH COURT by

the secretary, the appointment of the receiver shall be revoked

and the recejver shall be replaced by the individual named in

the application. The court shall have no authoritv to appoint

anycne other than the individual named in the application as the

receiver,

{e) Compensation and expenses.—--The receiver's compensation

and reimbursement for actual and necessary expenses shall be

paid by the Commonwealth. Compensation shall be established by

the secretarv.
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{f} Prohibitions.--The receiver shall not:

{1} _Seek or hold a position as any other elected or

appointed public official within this Commonwealth or as a

political party officer during the term of the receivership.

(2) Seek election as a public official or political

party officer for one year after the person's service as

receiver has ended.

{3) FEngage in any conduct prohibited by the act of July

19, 1957 (P.1..1017, No.451), known as the State Adverse

Interest Act, or 65 Pa.C.S. Ch. 11 (relating to ethics

standards and financial disclosure].

{(a) Liability.-—The receiver shall not be liable personally

for any obligations of the distressed city OR AUTHORITY. It is

declared to be the intent of the General Assemblyv that the

receiver shall enjov sovereign and official immunitv as provided

in 1 Pa.C.S. § 2310 (relating to sovereign immunity reaffirmed:

specific waiver! and shall remain immune from suit except as

provided by and subiject to the provisions of 42 Pa.C.S. Ch. 85

Subchs. A {relating to general provisions) and B (relating to

actionsg against Commonwealth parties).

Section 706, Powers, duties and prohibited actions.

{a) Powers and duties.--Notwithstanding any other provision

of law, the receiver shall have the following powers and duties:

{1) To reguire the distressed citv OR AUTHORITY to take

actions necessary to implement the recoverv plan under

section 703.

(23 To modify the recovery plan as necessaryv to achieve

financial stability of the distressed city AND AUTHORITIES in

accordance with section 703.

(3} __To require the distressed city OR AUTHORITY to
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negotiate intergovernmental cooperation agreements between

the distressed city and other political subdivigsions in crder

to eliminate and aveoid deficits, maintain sound budgetary

practices and avoid interruption_of municipal services,

(4) To submit guarterly reports to the governing body

and the chief executive officer of the distressed city and to

the department. The reports shall be posted on the Internet

website for the distressed city.

(5) To reguire the distressed city OR AUTHORITY to cause

the sale, lease, conveyance, assignment or other use or

disposition of the distressed city's OR AUTHORITY'S assets_in

accordance with section 707,

(6) To_approve, disapprove, modify, reject, terminate or

renegotiate contracts and agreements with the distressed city

OR AUTHORITY, except to the extent prohibited by the

Constitutions of the United States and Pennsylvania,

{7) To direct the distressed city OR AUTHORITY to take

any other action to implement the recovery plan.

(8) To attend executive sessions of the governing body

of the distressed city OR AUTHORITY and make reports to the

public on implementation of the recovery plan.
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as—The—Piseal—-Code AFTER JULY 1, 2012, to file a municipal

debt adijustment action under Federet—iaw THE BANKRUPTCY CODE

(11 U,S.C. § 101 ET SEQ.) and to act on the c¢ity's behalf in

the proceeding, The power under this paragraph shall only be

exercised upon the written authorization of the secretary.

The filing of a municipal debt adijustment action under this

paragraph and any plan of the receiver accepted by the
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Federal court shall be considered a modification of the

recovery plan, except that the modification shall not be

subiect to judicial review under section 709. A recovery plan

submitted to, and_approved by, the Federal court under 3

Federal municipal debt adjustment action may include Federal

remedies not otherwise available under this chapter.

(10) To meet and consult with the advisory committee

under section 711.

(11) To employ financial or legal experts deemed

necessary to develop and implement the recovery plan.

Notwithstanding any law to the contrary, the employment of

such experts shall not be subject to contractual competitive

bidding procedures.

{b) Authorization prohibited,--Neither this chapter nor the

recoverv plan shall be interpreted to authorize the receiver to

do any of the following:

{1} Unilaterally levy taxes.

{2} Unilaterally abrodgate, alter or potherwise interfere

with a lien, charge, covenant or relative pricority that is:

(i)  held by a holder of a debt obligation of a

distressed city;: and

(i1} granted by the contract, law, rule or

requlation governing the debt cbligation.

(3) Unilaterally impair oy modify existing debt—

elrigatioms—ee BONDS, NOTES, municipal securities OR OTHER

LAWFUL CONTRACTUAL OR LEGAL OBLIGATICONS OF THE DISTRESSED

CITY OR AUTHORITY, EXCEPT AS QTHERWISE ORDERED BY A CQURT OF

COMPETENT JURISDICTION.

(4y Authorize the use of the proceeds of the sale,

lease, convevance, assignment or other use or disposition _of

2011CSB1151PN1665 - 23 -
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the assets of the distressed city or authority jin a manner

contrary to section 707.

Section 707. Use or disposition of assets.

(a}) Use of proceeds.—--The proceeds from any sale, lease,

convevance, assignment or other use or disposition of assets of

the distressed citv or authcrity shall be applied to the payment

of outstanding debt obligations owed by the distressed ¢ity or

authority, subiect to any lien, charge, covenant, restriction,

contract, law, rule or requlation, that encumbers or is

otherwise applicable to _the assets. Proceeds remaining after

payvment of outstanding debt obligations owed by the distressed

citv ar authority may be used by the receiver to restructure or

provide escrow for the payment of future debt obligations or to

meet operating and capital heeds of the distressed ¢ity or

authority,

(b} Prohibitions.—--Nothing under this section shall be

construed to authorize the receiver to unilaterally abrogate,

alter or otherwise interfere with a lien, charge, covenant or

relative priority that is:

(1Y held by a holder of a_debt obligation of a

istressed city: an

{2} granted by the contract, law, rule or regulation

governing the debt obligation.

Section 708. Elected and appeointed officials.

{a} Orders.--The receiver may issue an order to an elected

or appointed official of the distressed citv or an authority to:

(1) implement any provision of the recovery plan; and

{2) refrain from taking any action that would interfere

with the powers granted to the receiver or the goals of the

recovery plan,
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(b} Enforcement.--An order issued under subsection (a} shall

be enforceable under section 7009,

Section 709. Judicial actions.

fta) Action by receiver.—-The receiver may petition

Commonwealth Court to issue a writ of mandamus upon any elected

or appointed official of the distressed city or authority to

secure compliance with an order issued under section 708, The

court shall grant or deny the relief within 14 days of the

filing of the petition. The court shall grant the relief

reguested if it determines that the order was issued in

compliance with this chapter.

(b} Action by elected or appointed officials.--Any elected

or appointed official of a distressed city or authority may

petition Commonwealth Court to enjoin any action of the receiver

that is contrarvy to this chapter.

Saction 710. Termination of receivership.

(a) Time.--Except as provided under subsection (b), the

receivership under this chapter shall expire two years aftex the

appointment of the receiver.

(b) Extension.-—-The_secretary may petition Commonwealth

Court for one or more extensions of the receivership. The court

shall grant each extension for another two years if the

secretary establishes by a preponderance of the evidence that

further implementation of the recovery plan is necessary to end

the fiscal emerdgency.

Section 711. Municipal Financial Recovery Advisory Committee,

{a) Establishment.--There is established a Municipal

Financial Recovery Advisory Committee to meet and consult with

the receiver in carrving out the duties wunder this chapter. The

sole function of the advisory committee shall be to provide
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recommendations and feedback to the receiver on the

implementation of the recovery plan.

{(b) Composition.--The advisoryv committee established under

subsection (a) shall be comprised of the following:

{1} The chief executive o¢fficer of the distressed city

or a designee.

(2)  The president of the governing body of the

distressed city or a designee,

(3) One member appgointed by the county commissioners of

the countv where the distressed city ig located.

(4) One member appointed by the Governor.

(c} Compensation.——-Members of the advisory committee shall

receive no compensation for their services.

(d)  Meetings.—-—-The advisory committee shall meet with the

receiver at least twice per month to discuss the recovery plan.

Meetings of the advisory committee shall be in accordance with

65 Pa.C.8. Ch., 7 (relating to open meetings).,

{e} Duty to consult.--The regeiver shall consult with the

advisory committee prior to exercising anv of the powers undex

section 706{(a) (1), (2}, {3V, (5}, (6y, (7) and (9.

(£) Termination.—-The advisorv committee shall terminate in

conjunction with the expiration of the receivership as provided

for under section 710,

Section 712. Applicability.

{a) Statement.~-~

(1) This chapter shall apply cniy to distressed citiesg.

(2) Except as set forth in subsecticon (b)), nothing in

this chapter is intended to limit or otherwise abrogate the
applicability of any other part of this act,

(b} Conflict,~-=If there is a conflict between a provision of
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this chapter and anv other provision of this act, the provision

of this chapter shall prevail.

Section 3. The heading of Chapter 6 and section 601 of the
act are renumbered to read:

CHAPTER [6] 20
TECHNICAL PROVISIONS
Section [601] 2001. Repeals.

Section 2501-C(e) and (f) of the act of April 8, 1929
(P.L.177, No.l175), known as The Administrative Code of 1929, are
repealed insofar as they are inconsistent with this act.

The act of June 11, 1935 (P.L.323, No.146), entitled "An act
designating the Department of Internal Affairs as the agency of
the Commonwealth to approve or disapprove petitions to courts,
and plans for the readjustment of debts of political
subdivisions, under the act of Congress relating to the
bankruptcy of political subdivisions; and defining the powers
and duties of said department in relation thereto," is repealed
insofar as it relates to a municipality as defined in section
103 of this act.

Section 4. Section 602 of the act, amended December 19, 1988
(p.L.1272, No.157), is renumbered to read:

Section [602] 2002. Expiration,.

Section 203 (a) {5} shall expire upon publication in the
Pennsylvania Bulletin of the notice required under section
121 (1),

Section 5. Section 603 of the act is renumbered to read:
Section [603] 2003. Effective date.

This act shall take effect in 60 days.

Section 6. The provisions of this act are severable. If any

provision of this act or its application to any person or
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1 circumstance is held invalid, the invalidity shall not affect
2 other provisions or applications of this act which can be given
3 effect without the invalid provision or application.

4 Section 7. This act shall take effect immediately.
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NO. 2010CV 11737 CV

CIVIL ACTION

JURY TRIAL DEMANDED

ORDER

Upon consideration of Defendant The Harrisburg Authority’s Motion for Partial

Summary Judgment, and any responses filed thereto, it is hereby ordered this ___ day of

» 2011 that said Motion for Partial Summary Judgment is GRANTED and all

claims for a receiver are hereby dismissed, and Plaintiffs® Motion for a Receiver is DENIED.
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