In Re:  The Harrisburg Authority; William J.
:
IN THE COURT OF COMMON PLEAS

Cluck and J. Marc Kurowski, Board 

:
DAUPHIN COUNTY, PENNSYLVANIA

Members of The Harrisburg Authority; and
:


Michele Torres, in her capacity as the
:
CIVIL ACTION – LAW No.___________

Executive Director of The Harrisburg
:


Authority




:

COMPLAINT REQUESTING A DECLARATION THAT THE EXISTING BOARD MEMBERS OF THE HARRISBURG AUTHORITY CAN ACT ON CERTAIN MATTERS OF PUBLIC IMPORTANCE


The Harrisburg Authority; William J. Cluck, and J. Marc Kurowski duly appointed members of the Board of Directors of TheHarrisburg Authority; and Michele Torres, Executive Director of The Harrisburg Authority, by and through their attorneys, Goldberg Katzman, P.C., and Bruce D. Foreman, Esq., general counsel to The Harrisburg Authority, allege the following in support of this Declaratory Judgment Action: 

William J. Cluck is a duly appointed member of the Board of Directors of The Harrisburg Authority (the “Authority”) having been appointed by City of Harrisburg Mayor Linda D. Thompson and approved by City Council on July 8, 2010.  

J. Marc Kurowski is a duly appointed member of the Board of Directors of the Authority having been appointed by Mayor Thompson and approved by City Council on July 8, 2010.  

Michele Torres is the Executive Director of the Authority charged with the day-to-day management of the Authority.

The Authority is a municipal authority formed under the Municipal Authorities Act, 53 Pa. C.S.A. §5601 et seq. and is governed by a five-person Board of Directors (hereinafter, “Board.”).  

In order to conduct business, the Authority must have a quorum consisting of three of the five members of the Authority Board.  53 Pa. C.S.A. §5610(e); Authority By-Laws, Article IV, Section 5.

The Authority is the owner of the Resource Recovery Facility (RRF); and also owns the Public Water System and Sewage Treatment Plants.

The Authority is responsible for the RRF pursuant to clean air and solid waste management permits issued by the Pennsylvania Department of Environmental Protection (DEP).

The Authority is a supplier of public water pursuant to safe drinking water act permits issued by the DEP.  The public water system currently serves approximately 67,000 persons through approximately 21,000 service connections.

The Authority is responsible for the sewage treatment plant pursuant to clean water permits issued by the DEP.

The aforementioned permits and those public utilities would be in jeopardy were the Authority to cease being able to conduct its day-to-day business.

The services provided by the Authority cannot be readily replaced were the Authority to cease being able to conduct its day-to-day business.

On May 26, 2010, the Pennsylvania Supreme Court voided certain appointments to the Authority board of directors which had previously been made by Harrisburg’s City Council.

At that time, all five members of the Board had been appointed by City Council.  Apparently, the composition of the Board reverted back to the last group of members appointed by the Mayor - Fred Clark, Leonard House and John Keller.  The terms of Mssrs. Clark, House and Keller have all expired, but none had been replaced by a proper appointment from the City of Harrisburg’s governing body.  See 53 Pa. C.S.A. §5610(a)(1) and (d).

The two other positions on the Authority Board had been vacant due to resignations of former Authority Board members Trent Hargrove and Suzanne Colacicco.  These positions have remained open for several years, as the City of Harrisburg failed to appoint replacements.

Since the May 26, 2010 Supreme Court decision, none of the three sitting board members have called a meeting.

The Authority, through its employees and executive director, has continued to conduct its day-to-day operations..

On or about July 8, 2010, through nomination by Mayor Thompson, and approval by Harrisburg City Council, William J. Cluck and J. Marc Kurowski were duly appointed to replace Fred Clark and Leonard House on the Authority Board.  

Unfortunately, Mr. Keller continues to refuse to attend meetings of the Authority Board..

Since the appointment of Mssrs. Cluck and Kurowski, the Authority has been unable to take Board action due to the lack of a quorum.

This has been a severe impediment to the Authority on a number of issues pertaining to the well-known debt issues facing the Authority, City of Harrisburg and County of Dauphin.

Unfortunately, the pressing nature of the debt issues has not resulted in any additional Board members being nominated by the Mayor and confirmed by City Council.

While the Authority is forced to let the political process play itself out, on the evening of Monday, August 16, 2010, City Council voted against two mayoral appointments to fill vacancies on the Authority Board.

There are presently two issues confronting the Authority that require immediate action by the Authority.

The first is the binding of  Public Officials Liability Insurance (POLI).

The Authority’s existing POLI insurance policy is set to expire at midnight on August 23, 2010.  The existing carrier refused to renew the policy, requiring the Authority to obtain coverage from a different carrier.

If the POLI policy lapses, the Authority will not be able to operate, as the entirety of its professional staff and Board members will have no insurance coverage making it virtually certain that any will agree to work for the Authority.

The following deleterious effects are likely without a POLI policy in place:

The existing Board Members are expected to resign;

Professional staff may resign or cease to function;

The loss of staff  and existing Board, even as limited as it is, will jeopardize the ability of the City and Dauphin County to dispose of its municipal waste, provide safe public drinking water and treat sanitary sewage from City residents and businesses;

Because the Authority’s professional liability insurance coverage is on a claims made basis, any lapse in coverage may create a serious coverage problem and eliminate tail coverage and impact current, future and prior board members and employees;

The Authority has an offer of insurance but, if not timely accepted, there is a strong possibility that the offer and a potential inability to get insurance moving forward.  This is supported by the fact that the Authority’s risk manager could not convince the existing carrier to renew the policies about to lapse and had difficulty finding an insurer willing to offer coverage.  With a lapse in coverage, it will be unreasonably difficult, if not impossible, for another carrier to be found).

If professional staff resigns, all staff may have no work resulting in great harm to them and cost to the Authority and its ratepayers;

Potential loss of public confidence.

Failure to have POLI insurance in place will mean that the Authority will be forced to shut down placing the provision of trash, water and sewer services to City residents and businesses in complete disarray.

The second type of insurance is property insurance for the RRF, which is set to expire on September 17, 2010.

Without this type of insurance, the RRF will be completely uninsured, which, not only in and of itself poses a significant problem, but would contravene bond indentures which require policies of insurance to cover the RRF.

The Authority stands ready to purchase these policies of insurance, but is unable to do so without Board action.

While the provision of insurance would appear to be a basis necessity for a municipal body such as the Authority, the Executive Director of the Authority, without an authorizing resolution by the Authority Board, is not empowered to enter into contracts, including contracts for the provision of insurance.

The Authority is in a serious emergency regarding these insurance policies which, if not renewed or issued, will impose upon the residents, businesses and governmental entities in the City of Harrisburg the deleterious effects described above.  

The Petitioners seek a declaration from the Court that it be permitted to proceed to conduct business through the unanimous actions of its two appointed Board members and that business conducted in this method will be legally binding as to the Authority.

The Authority requests that the Court’s declaration be confined to just these two items of business.  The Authority does not ask the Court for unlimited, broad powers.

There is legal support for the declaration requested by the Authority where a political impasse has prohibited a quorum of a governing body from functioning.

In Fidelity Bank v. Pennsylvania Turnpike Commission, 498 Pa. 80, 444 A.2d 1154 (1982), the five-member Turnpike Commission was below three members and was in danger of going into default on bonds if the lack of a quorum prohibited it from taking action.

  The trustee of the bonds petitioned the Commonwealth Court for a declaration that the Commission could act with two members.  

The Supreme Court held that pending the appointment of a third member to the Commission, it could take action that would allow it to remain in compliance with bonds.

The court held that “it is imperative that the Commission be protected from the possibility of defaulting on the bonds while Fidelity pursues its action for declaratory judgment in the Commonwealth Court.”  Id. at 95, 444 A.2d at 1162.

The court went on to issue an injunction and decree that “…until such time as the Commonwealth Court renders a decision on the merits of the petition of Fidelity Bank for declaratory judgment, or until such time as a third voting member shall have been properly seated upon the Commission, the two remaining members of the Pennsylvania Turnpike Commission may, by unanimous vote, lawfully transact such Commission business as is necessary to prevent the occurrence of an event of default as defined in Section 802 of the Trust Indenture dated September 1, 1952.”  Id.
Courts have also held that in cases where an emergency existed, requirements for public bidding can be avoided.  See Upper Darby Twp. v. Ramsdell Construction Co. Claim, 1944 WL 2343 (Del. Cty., 1944) (Court permits payment by township to Ramsdell for emergency work on a water line done without public bidding process).  

The Authority requests a limited degree of power to be exercised by its two appointed Board members – that being the procurement of property insurance and the POLI policy, which will permit the Authority to at least perform its day to day responsibilities as it awaits appointment to the three vacant seats.

WHEREFORE, it is respectfully requested that the Court render an order declaring that the Authority may take action through the unanimous action of the two duly-appointed Board members with regards to the two insurance policies referred to in this Petition.






Respectfully submitted,







GOLDBERG KATZMAN, PC

Date:




By:  
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VERIFICATION

I, Michele Torres, J.D., duly depose and state that I am the executive director of The Harrisburg Authority.  I have read the foregoing Complaint and state that the facts contained herein are true and correct to the best of my knowledge, information and belief. I make these statements pursuant to the penalties of 18 Pa.C.S.A. § 4904 relating to unsworn falsification to authorities.








______________________________








Michele Torres

VERIFICATION

I, J. Marc Kurowski., duly depose and state that I am member of The Harrisburg Authority’s Board of Directors.  I have read the foregoing Complaint and state that the facts contained herein are true and correct to the best of my knowledge, information and belief. I make these statements pursuant to the penalties of 18 Pa.C.S.A. § 4904 relating to unsworn falsification to authorities.








______________________________








J. Marc Kurowski

VERIFICATION

I, William J. Cluck, duly depose and state that I am member of The Harrisburg Authority’s Board of Directors.  I have read the foregoing Complaint and state that the facts contained herein are true and correct to the best of my knowledge, information and belief. I make these statements pursuant to the penalties of 18 Pa.C.S.A. § 4904 relating to unsworn falsification to authorities.








______________________________








William J. Cluck
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